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FOREWORD. 


The extradition cases dealt with by this Residency inolude not only- 
falling under the Extradition Act and its Rules, but questions 
have to be decided in the light of Treaty, Agreement and local 
• peculiar to this State. The frequent complexity of points 
•> w for deoision called my attention to the need of completing the 
eotion of extrad tion precedents, which had fallen into arrears, and 
H. R. Lynch-Blosse, I. C. S., my Second Assistant Resident, has 
« this at my request. At the same time he haB added to my own 
i my successors’ obligations to him by compiling with thoroughness 
i ability these N--tes on extradition practice, which, together with 
Appendix on Jurisdiction in the Administered Areas, constitute a 
• ” treatise on the subject that will prove of permanent value 
ail’ nnandtenr or* ilfe"A7?;smixfcy"vjr(Ke''ioru'htitih , £fg'"oXvfatiitt6truases: 
Eotes will be found useful also, it is believed, by neighbouring 
"fa and Administrations for reference, 

S. H. ERASER, 

Resident at Hyderabad. 

1918. 




INTRODUCTION. 


Some time ago the Resident directed that the Extradition Prece- 
’ , a collection of considerable value which however had not been 
’ *'• T for many years, should ho brought up to date. This has 
been done and having in the course of so doing traversed practi- 
„ the whole field of extradition at Hyderabad it occurred to the 
• of theso notes that it might he worth while collecting the local 
i in extradition into the form of a few notes which would save 
good deal of searching and perusing of old files when any future 
j Bhould arise. This snggestion met with the approval and 
■ M 'of the Resident and as a result these Extradition Notes 
been produced. 

An attempt has been made as far a9 possible to avoid laying down 
law on controversial topics, the object in view having been tho 
modest one of collecting and collatingthe views of past comment- 
. rather than of giving an independent opinion as to tho form 
:h future criticism should take. Very little has indeed been said 
* cannot readily he verified either from the precedents or from 
available publications. 

An alphabetical arrangement has been adopted for the sake of 
* ■ and tho Notes are interleaved in tho hope that those who 
use of them will record their own remarks on cases which may 
in the future. 

Tho Notes aro intended for official uso only. 


H. B. LYNCH- BLOSSE. 




CONTENTS. 


'• * Areas ... ... ' 

> ■** under Section 1SS, Criminal Procedure Code 

.*'tion, Surrender on same facts after ... 
erters ... ... ... ... 

and Americana ... ... 

dence ... ... ... ... 

’ 1 . Offence ... ... ... 

vign Power ... ... •• 

■ Servants ... ... •.. 

isdiction, alternative .. ... ... 

Indian Subjects . ••• •.. 

" States ... ... ••• 

«* Subjects ... ... ... 


■* of detention 


j of tbo British Army 


Htadyi ••• 

' 1887 

under Section 22 ... ... 

' ^ d Boles ... 1 *•• »*• 

of cession of jurisdiction over Railway lands 
arisdiction in the Administered Areas ... 



Page. 


1 


9 


11 


12 


14 


15 


18 

... 

27 

... 

31 

... 

32 


38 

... 

39 


41 

... 

45 


47 


61 


52 


53 

... 

55 

... 

57 


59 


63 


64 

ifjrp umAx-ji. 

oT 

ppendix B. 

69 

ppendix C. 

70 

ppendix D. 

72 

ppendix B. 

74 

ppendix F. 

75 






ADMINISTERED AREAS. 


An alphabetical accident decrees that this subject should^ find its 
place at the commencement of these notes, whereas logically it should' 
come at the conclusion. The notes give some account of the extradi- 
tional practice between British India, and Hyderabad and other Native 
States, and although it is impossible to avoid in them some mention of 
the Administered Areas specific discussion of the latter has been re- 
served in order that the subject may be dealt with more or less as a 
whole. It is therefore proposed here to mention some of the details in 
which the practice as regards extradition in the Administered Areas 
differs from the ordinary practice. Hollowing the arrangement adopted 
in some of the other notes this will be done under a series of heads. 

A . — General arrangements; 

Appendix P, gives some account of the nature of the British 
jurisdiction in Secunderabad, the Residency Bazars and Railway lands. 
Briefly it may be said that the nature of our jurisdiction is similar in 
all three areas although it differs in origin, and that the British Gov- 
ernment possesses plenary jurisdiction including all the incidents - of 
Paramountcy without however possessing sovereign rights., 

A subject which was at one time a good deal under discussion 
was whether or no the Treaty applies to the Administered Area?* 
The wording of Article 4 when it refers to the “territories belonging 
to or administered by cither Government ” seems to suggest that the 
Treaty is intended to apply to these areas. This indeed was the view 
taken by the Resident in 1890* in connection with Berar, and a similar 
view was expressed in 1891 b in connection with the Residency Bazars and 
Bolaram, although Secunderabad was excluded. On the other hand a 
contrary view was expressed in 1890° in connection with the Residency 
Bazars and in view of the decision of the Government of India as re- 
gards Secunderabad in 1882* there can hardly be any doubt that the 
Treaty does not ^pply to these areas. Reasons are given in Appendix F, 
for regarding the nature of our jurisdiction in the Residency Enzanv 
Secunderabad and Railway lands as identical, and it is submitted that 
what is true of Secunderabad is true also of the other areas. 

Similarly the Extradition Act and the Rules thereunder do not 
.apply to the Administered Area.* 


e. P. 20- 

b. File No. 25 ot 1891 (not In E. P.) 
e, E. P. 23. 
d, Vide Appendix F. 

C. Tide lUcpbenon, Tol. I, jago 225 , ftnd Sckednle tt psg* 223 ff, 
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.,J .' 1 » a . v flicrcfflro bo nsM wlint docs govern extradition in the 
Administered Aren*. The reply is that with tile exception of Secunder- 
nDs<i there is nothing to govern it except practice. Fortnnatelv there 
is a fairly consistent liodv of practice, liased to some extent ‘on the 
pros i-ions of the Extradition Act mid its Itnles and it will he a matter 
1S , cxn ? lin< ' <] ■*> This has never been done 

.. i !, e \ vll ? ,p su1, J re l i' !t > » rather nnderined state. It is 
therefore hoped that these notes will form a useful guide for the future. 

.... The Secunderabad 1111105 * provide a simple machinerv for extra* 
dition between Secunderabad and Hyderabad. The chief points to 
be noted nre : — 1 


i. that the Resident is not bound to surrender a British subject 
from vccunderabnd. In practice however British sub* 
jeets arc* surrendered from Sccunderalad just ns freely ns 
* ff on } R r *tish India/ Mho question of the nationality of 
the inhabitants of Secunderabad was in ItiOO' intention- 
ally left undecided. 


ii. that persons charged with an offence ns defined in Section 40. 

Indian Venal Code, are surrendered on both 6ides. 

sdd ministered sirens and Hyderabad. 

It has just been shown that as between Secunderabad and Tfyder- 
‘j U T J( ', C . 18 c *^ ier Government nre surrendered as in the case of 
Pi IP i *}*?*! ^ or « n >* offence ns defined in Section *10, Indian 
A i* •> . * I ,r nctice is mucli the same in the Residency Barnrs 

ana l.mlwny lands from which persons are surrendertd freely for any 
o enco against the Indian Pena! Code. An ofTence is defined in 
ection. iu, Jndjfm Penal Code, generally ns any tiling made punishable 
nner tlie Code, and n special definition is given for certain sections. 
r*»n P f nr <Ti * 10 M ,n iaistcrcd Areas the general definition only is nppU- 
' ‘ . . ,, , s had that while extradition is freely granted for ofTcnccs 
is'* 1 *!. * Ih'aal Code 1 Furrender for offences against other Acts 

n J halt’d ns a special case' or is refused outright*. The hpreial 
is i n £ < \ in, ' r “ ' T hich has been arrived at with regard to postal offenders 
* ‘7 cn , nr jd(.r the lu ad of Government Servants, and it uiil now 
is t ' l *‘ Resident, tmfettr ret! by the Bxtmdition Act or Rules, 

s, " on to grant this concession as far as the Adminbtercd 
Areas arc concerned. 


*■ n. * * — 

l' tr ,t41 * 3 
it 'r.fl' 
b K r. r», ». 

* u *K *'•; ** r# ^ u *• IU TMm%j ew 

1. 1. »v i:«T 1 17 xU 1 ""* 7 *• P.ti. e>. itj. 
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The provisions of the "Extradition Act and Rules with regard to 
prim a facie evidence are however generally speaking observed and 
surrender is not granted unless adequate prima facie evidence is forth- 
coming,” although perhaps the same standard of evidence need not be 
required. In a case of 1890’ the Resident noted “ I think the evidence 
is enough, and I do not think- we ought to make too much difficulty 
about surrendering between Secunderabad and the City ; there is less 
danger of injustice being done in the City than in the mufussil, and it 
would be awkward for both sides if extradition could not be had readily 
in such cases ”, In another case the Resident 9 wrote "I think it is 
desirable in the interests of justice that there should be a free use of the 
powers of surrender as between Secunderabad and the City, and the 
guarantees against injustice are much stronger in the case of an accus- 
ed surrendered by us to the City tribunal than in the case of an accused 
surrendered to almost any other native tribunal in India’*. 

Something has already been said regarding the surrender of 
British subjects from the Administered Areas and the moot question 
as to the nationality of inhabitants of the Administered A reas. This 
practice seems to have been established even before 189 0 P when it was 
noticed by the Resident. 

The principles of the Extradition Act are also followed in the 
matter of the detention of offenders pending surrender. The two 
months’ rules is to he strictly enforced, q the jtfinister being reminded 
in serious cases after six weeks. ' The Resident as Local Government 
has however the power to order detention beyond two months, 1 a power 
which he exercised recently in the case of Abdul Wahab.* 

A practice which has sprung up in and is peculiar to the Adminis- 
tered Areas needs to be noticed, viz., the practice of temporary sur- 
render for the purposes of investigation. The object of this practice 
was thus described in 1905' : — "The police officer making the requisi- 
tion goes to the officer in whose custody the accused persons are and 
asks to be allowed to take them for purposes of investigation, and ho 
has hitherto been allowed to do so on furnishing a receipt and under- 
taking to return the men within a given time. This arrangement 
which has nothing to do with formal extradition is completely recip- 
rocal and appears to he necessary inasmuch as badmashes committing 
Crime in the Gity can readily escape into Secunderabad and vice versa, 


ta. E.P.89. 
a. E.P.2Q. 
o. E.P. 85. 
a. E. P.23., 
q. E. P. 69. 

«* E P *p fl M° a ^ ^ Erfr^Utioa Ast, 
t. El P,’ 83?* 
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while their offences can only be satisfactorily investigated in the place 
where they were committed; so that the police arresting them are more 
or less helpless. A regular application for extradition is of course im- „ 
possible for before the investigation has taken place there can be no 
evidence to support such an application. But offenders thus inform- 
ally and temporarily handed over are never placed before a Court for 
trial until they have been formally extradited. They arc returned to 
the police officer from whom they have been, received on loan so to , 
speak and the police officer who has investigated the case sends his 1 
formal application for extradition through the proper channel.” 

The precedents' 1 describe the system quite clearly, but the follow- * 
ing points need to be emphasised : — . 

- (i) Special reasons nro to be given when application is made for 

temporary surrender. 

(ii) If no special reasons are given or if it is not clear that sur- 

render is necessary for purposes of investigation it should 
. be refused pending a reference to the Inspector-General 

or if necessary to the Resident. 

(iii) In cases of special importance a report should be made to 

the Resident after surrender. 

- . (iv) If no application is made within 21 hours of arrest the 
accused person should as usual bo placed before the 
Magistrate 'and if surrender is required after that appli* 
cation will have to bo made to the Court 
(v) On no account is a person to be detained for more than 
10 days. 

C . — Administered Areas and British India, 

If extradition between the Administered Areas and Hyderabad is 
guided in the main by local practice the question of extradition be- 
tween the Administered Areas and British India is in a still more un- 
defined state. The position 1ms never been very clearly laid' down, 
although it was considered in some detail in a case to which -reference 
will he made. The praetico however is fairly clear and has at least 
the tacit assent of the Government of India. 1 It may oven be said that 
it has by implication the assent of bo high an authority as the Privy 
Council. . , 

First as to the practice. Put very briefly it is this— In cases of 
surrender to British India the Resident ncccpts and gives effect to 
warrants issued in British India, in surrender from British India tho 
Resident issues a warrant under Section 7 of the Extradition Act, 


a. E. P. 63 , 112, 143 , 100. 




As regards surrender from British India, this practice is based bn 
a ruling given by the Resident in 1892. v In this case the Superintend- 
ent of the Residency Bazars had issued a warrant under the Criminal 
Procedure Code, addressed to the Commissioner of Police, Calcutta, 
who inquired whether he had authority to do bo. It was noted that 
strictly speaking neither the Superintendent, Residency Bazars, nor 
the Cantonment Ma c ■' both arc District 

Magistrates within . ■ ... legal warrants of 

arrest for British Ir . ' ■ ■ ' * pear to be great, 

and a wire was issued to the effect that the Superintendent, Residency 
Bazars, has the powers of a District Magistrate and there was prob- 
ably no practical risk in executing his warrants in British India.^ I he 
Resident however stated- that in such cases there was no objection to 
warrants being issued under the Extradition Act. 

This practice has since been uniformly followed,’ even in the case 
of offences which are not entered in the Schedule of the Extradition 
Act.* It is submitted that the legality of such a warrant if the offence 
is not extraditable is liable to be challenged, but if the case was of 
sufficient importance a warrant under Section 9 might issue ; otherwise 
it would he well to drop the matter*. 

As regards surrender from the Administered Areas a case of 
1890 r may be cited where steps were taken to give effect in the Admin- 
istered Areas to a warrant issued outside. In this case the warrant 
had been issued in a .Native state. 

In 1S96, in connection with Yusuf -ud- din’s case shortly to bo 
mentioned, the Government of India made certain inquiries regarding 
the practice in extradition between the Administered Areas and British 
India. It was then pointed out* that as regards Railway lands while 
surrender was granted to Hyderabad on submission of primn facie 
evidence and while jurisdiction was exercised regularly over Nizam’s 
subjects committing offences in Railway lands, there were numerous 
instances in which the machinery for executing warrants received from 
British India had been set in motion, although in only ono had such a 
warrant actually been executed. The Government of India then in- 
quired whether the cases of receipt of warrants from British India had 
not been treated as extradition cases, the warrants having been treated 
or asked for as legalising custody by the police outside Railway limits 
when despatching the accused person to his destination, ’they further 
inquired whether warrants issued in British India had been treated as 
operating in Secunderabad and the Residency Bazars and vice versa. 


T. E. p. ss. 

w. E. P. no, 150, 155. 

x. E. P. 110, 150. 

▼. E. P.37. 

u Eil# No. 49? of 1895 (cot In E. P.) 
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In reply'theywere informed' that the cases' feferr&d to' had' riot* been 
treated -.as extradition cases, no prima f able evidence' having' been 
called for aridthe 'original -warrants having 1 been forwarded for execu- 
tion. As regards Secunderabad and the Residency Bazars, under the 
Resident's orders warrants received from British India were exeented 
within the limits of these areas. "Warrants issued by Courts in Secun- 
derabad and the Residency Bazars were regarded as inoperative in 
British India and the existing practice required that the Resident 
ehould issue extradition warrants in such cases. 

- „ - No orders have sincc.been received from the Governnient of India 
from" which, it may fairly be assumed that the system has their 
approval. In the despatch however which the Government of Tndia 
addressed to the Secretary of State in connection witli Yusuf -ud-din’s 
case they contended that such a warrant was tantamount to a demand 
for extradition which the'Resident as the representative of the British 
Government might grant either as standing in the place of the Nizam 
or as ah act of State. They also stated that undoubtedly the Governor- 
Gteneral in Council has the power in exercise of his ceded* jurisdiction 
to'direct that the processes of other British Courts shall he executed 
within the Railway limits over which jurisdiction is ceded both against 
persons who are foreign to the State ceding jurisdiction and alsoagiinst 
tRe State’s own subjects, although they admitted that such power had 
not in fact been exercised. 

We must now turn to Yusuf-ud-din’s case* to which reference is 
made in Appendix 1?. Jn 1895 one Muhammad Yusuf -nd-din, who 
was an official of His ’Exalted Highness* Government, li^d been on a ’ 
visit to Simla and , after' his departure a warrant was issued by the 
Magistrate at Simla for his arrest in connection with a criminal offence 
alleged to have been committed at Simla. The warrant was addressed 
to the Resident who endorsed it for execution to the ‘Hailway Police, 
and Muhammad Yusuf-ud-din was arrested within Railway limits at 
Bhankarpalli. Muhammad Ynsuf-ud-din appealed against the legality 
of his arrest to the Chief CoUrfc of the Punjab and subsequently, bis 
appeal having been ' rejected, to' the Privy Council. It is to be re- 
membered that at this time the deeds of cession" of jurisdiction over 
Railway lands had not been executed. Some account of the arrange- 
ments then in force is given in Appendix P. The Privy Council held 
that the arrest was illegal. This decision was based, not upon a con- 
sideration of the general question whether a warrant issued in British 
India’ can legally be executed in an area administered by the Governor- 
General in Council, but upon a consideration of the limited nature of 

*■ This would apply equally to areas where jurisdiction has been acquired otherwise than by 
cession. i 

b. 1*.C. Judgments, VoL VII. page 239. s 

c. Tidt Appendix E. •, r t ‘ i I u ' ' " ■ j 
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the jurisdiction -which it was argued was then possessed by the Gover- 
nor-General in Council over Railway lands in Hyderabad. It was 
held in fact that the Governor-General in Council, possessed only 

: 1 ' ■ ’ v ' " *’ ; . 'urisdiction which 

" 'he Hail way or in 

[ . ■ ■ ; this jurisdiction, 

it was decided, was not sufficient to justify the arrest of a person on 
the Railway for an offence committed elsewhere and in no way con- 
nected with the administration of the line under a warrant issued by a 
Magistrate having jurisdiction in the part of British India where the 
offence was committed. 

How it may fairly he assumed that the Privy Council in deciding 
an important case likely this, had they considered that the .warrant 
would have been illegal even if full jurisdiction had been ceded, would 
not have decided the case on a minor issue but would have considered N 
the larger question as well. In other words their decision may be 
held to imply that had full jurisdiction been ceded the warrant, 
whether regarded as having been executed in the ordinary course or 
as tantamount to a demand for extradition, would have been legal. 
This at any rate is clearly the view taken by the Government of .India 
who in spite of the facts as regards the existing practice having been 
placed fully before them contented ‘themselves with inducing -His 
Exalted Highness* Government to execute the formal deeds of cession 
which are now the basis of our jurisdiction in Railway lands. 

As has been remarked therefore it may be assumed that the prac- 
tice of giving effect in the Administered Areas to warrants issued in 
British India has the tacit assent of the Government of India and the 
implied assent of the Privy Council. Hence surrender from the Ad- 
ministered Areas to British India may be secured by the issue of a 
warrant in British India. It follows that surrender is confined to 
cases in which under the Criminal Procedure Code, a warrant may 
issue in the first instance, since it is not the practice to forward mere 
summonses.' 1 ^ 

In conclusion two minor cases may be considered. One of these* 
suggests an alternative procedure by which when a person is arrested 
in Railway limits whose surrender to British India is required evidence 
may be recorded by the Railway Magistrate on the analogy of Section 
1U(1) Extradition Act, and the man surrendered on application being 
made. In the other case 1 . a departure seems to have been made from 
the ordinary practice which has been outlined above. 


_d. Summon*, 
e. E. P. 18U 
i.£.P. 183. 
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D . — Administered Aras and other Native States and 
Administered Areas, 

Insufficient materials exist for the formulation of any principles 
of general application in cases under this head. A number of cases 8 are 
indeed ~on record of extradition between the Administered Areas and 
other Native States, but these are all cases in which extradition was 
sought for offences entered in the Schedule to the Extradition Act and 
i prima facie evidence was submitted. Hence they presented no parti- 
cular difficulty. 

In one case h however which lias already been noticed a warrant 
issued by the District Magistrate, Kolhapur, was under the orders of 
the Resident sent to the Cantonment Magistrate, Secunderabad, for 
execution. 

Jt is submitted that in such cases the principles of the Extradi- 
tion Act should be followed. . 

No case of surrender between the Administered Areas at Hyder- 
abad and any other Administered Areas finds a place in the precedents, 
but such areas being under British jurisdiction, though not part of 
British India, should present little difficulty. Probably the Political 
Agent from whom surrender is sought would be prepared to issue an 
extradition warrant on application even without prima facie evidence. 


2. p. 121, 195, 114. 169, 171. 

n. n. r. 37 . The offence, it nwy be note!, nag extraditable under the Act. 
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33 AIL. 

Section 10 (4) of the Extradition Act provides that a person ar- 
rested in British India in connection 'with an offence committed in a 
Native State may be admitted to bail if the offence with which he is 
charged is in British India a bailable offence. 

.Where however a person is arrested in pursuance of a warrant 
issued under Section 7 he can only be admitted to bail if the warrant 
bears an endorsement under Section S (1).“ It is true that this view 
has not always been taken, Rule 8 b issued under Section 22 of the 
Act provides that persons arrested under Section 7 or Section 9 shall 
be treated as far as possible in the same manner as persons under trial 
in British India, while Section 7(2) provides that a warrant issued 
under Section 7 (1) shall be executed in the manner provided by the 
law for the time being in force with reference to the execution ot war- 
rants. In a case of 1895“ the First Assistant Resident expressed the 
opinion that bail could be granted. The matter has however been very 
recently decided by the Bombay High Court. 3n that case 4 a warrant 
was issued to the Chief Presidency Magistrate, Bombay, for the sur- 
render of one Murlidhar charged with an offence of cheating. The 
Magistrate for certain reasons referred the case to the Local Govern- 
ment and subsequently to the High Court. One of the questions 
referred was as follows : — 

« Whether a Presidency Magistrate to whom a warrant has been 
*“ addressed under Section 7 has power, apart from the 
provisions of Sections 8 and 8 A to release the offender 
on bail, provided the offence alleged is one which would 
be bailable if committed in British India 

In deciding this point Their Lordships thought he had no such 
power. The Act directed that the person when arrested should “ unless 
released in accordance with the provisions of this Act”, he forwarded 
to the place and delivered to the person or authority indicated in tho 
warrant. Then by clause 2 of Section 7 and by clause 1 of the same 
section it was provided that the Magistrate “ shall act in pursuance of 
the warrant*’. If he did those things it was not open to him to act 
under Section 496 of the Criminal Procedure Code and admit to bail 


ft. 

t. 

c. 

d. 


Section BA. also ptOTidei lor tho gr&at o! bail in case of referenco to tho GoTeramrat, 
Appendix C. 

E. P. 47. 

E. T. 18 S. 




otherwise than was provided in the Extradition Act; and as the provi- 
sions of the Extradition Act were so specific and so clear there could 
he no doubt that they overrode v the provisions of Section 496 of the 
Criminal Procedure Code. 

In a converse case* - where the ‘Magistrate - seeking surrender to 
British India stated that he had no objection to the grant of bail 
His Exalted Highness’ Government granted it accordingly. . 
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. CERTIFICATE UNDER SECTION' 188, CRIMINAL 
PROCEDURE CODE. 

Under Section 4' of the Indian Penal Code a British subject is 
liable to be tried in British India for any offence committed within a 
Native'State. Under Section 188 of the Criminal Procedure Code 
however before he can be tried a certificate must be obtained from the 
Political Agent to the effect that the charge is one which in his opinion 
should be tried in British India. The question arises when should 
such a certificate be granted and when should the State be asked to 
apply for extradition ? 

In view of the fact that extradition of British subjects to Hyder- 
abad is only granted when special reasons exist* it is clear that if such 
special reasons do not exist a certificate should be granted. Other 
circumstances which have been held to justify the grant of a certificate 
are the trivial nature of the offence, 6 the convenience of the parties,* the 
fact that II is Exalted Highness’ Courts do not wish to take up the 
case” or that the Hyderabad Government have not applied for extra- 
dition," the fact that the accused person is being tried for other offences 
in British India 1 ordhe fact that the offence is not extraditable. 8 

His Exalted Highness’ Government have no right to be consulted 
before a certificate is issued, 6 although in doubtful cases a reference 
may be made to them. 1 

Section 188 of the Criminal Procedure Code however only applies 
to cases where the accused peison is found in British India, and because 
British Courts would have jurisdiction if the man were so found it 
does not therefore follow that they are justified in asking for extradi- 
tion. Such a request would ordinarily be refused. 1 ' 


a. Tide Nitire Indian inbject*. 

b. E. P 63, 61. 

c. E.P. 164. 

d. E. P. 10. 


g. E. r. 65. 

h. E. P. 62, 6 L 

i. E. P. 164, 173. 

j. E.F.KXX 
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CONVICTION, SURRENDER ON SAME -PACTS AFTER; 

It sometimes happens that surrender’ fQr an offence of theft is 
applied for after the offender has been convicted of an offence of 
retaining the property on the same facts in British India. The gen- 
eral principle in such cases is that extradition should not be granted.® 
Wherever possible however in accordance with the instructions of the 
Government of India* before the trial is proceeded with in British India 
an inquiry- should be made as to whether His Exalted Highness’ Gov- 
ernment wish to proceed against the man for an offence of theft. 

This general rule is however subject to 'certain exceptions in ex- 
ceptional circumstances. Thus- in 1911° a man belonging to a gang of 
Minas committed house-breaking and theft in Hyderabad but as he 
had been convicted of retaining the stolen property by the Presidency 
Magistrate, Bombay, his surrender was refused. His Exalted High- 
ness’ Government were very anxious to obtain his surrender and to try 
him for the more serious offence. They referred to Sections 403 and 
235 of the Criminal Procedure Code and urged that the man was still 
liable to be tried under Section 457. The Pirst Assistant Resident 
referred to the ruling of the Bombay High Court in the case of Malu 
Arjan (Ratanlal, 6th Edition, page 84)*in which it was held that a 
man might be charged and convicted separately for offences under Sec- 
tions 380 and 457 although only one sentence could be inflicted. 
Relying on this technicality in the special circumstances of the case 
surrender was granted. 

In another case 4 the accused person had been convicted in British 
India for being in possession of a part of the property only which he 
had stolen in Hyderabad. The Pirst Assistant Resident pointed out 
that this case was not quite parallel with the precedents in which sur- 
render had been refused inasmuch, as the conviction was in respect of a 
portion of the property only ; an instance might quite well occur in 
which a man Btole property of great value and escaped across the 
border with a portion only. He might be convicted of being in pos- 
session of this property of small value and sentenced to a light term. 
If on this account he was not to be surrendered he could after serving his 
sentence return and enjoy the remainder of the property without in- 
terference. He therefore considered that the man should be surrend- 
ered, but in doing so it should be made clear that he must only be tried 

a. E, P. 76, 114, 14$, 166. 

e ‘ E e p e i« 1 0 0 ' 3484 " I,B * dated 14th 1902 to A. G. G. in 0. 1., E. ?. 166. 

i. E.P.188, ' . 






in respect of that property for the dishonest possession of 'which he had 
not already been tried and that the punishment already inflicted should 
be taken into account. The Besident agreed with this and the man 
was surrendered accordingly. * 

These cases illustrate forcibly the advisability of making a re- 
ference to the Besident before proceeding with the trial in British 
India, a course which had it been adopted in these cases would have 
saved much trouble. This provision however seems insufficiently 
familiar to Magistrates in British India.- 
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DESERTERS. 

. x 

The right to demand the surrender of deserters from the Imperial 
Army is one^ "which is inherent in the Paramount Power - * and is not 
based on reciprocity. Consequently such deserters are invariably sur- 
rendered. 

Desertion from Imperial Service Troops was in 1896 b made an 
extradition offence and according .to the Extradition Act as it now 
stands such deserters can be extradited on the submission of prima 
facie evidence. 0 

The case as regards deserters from His Exalted Highness* Regular 
Troops is on a somewhat different looting. The old theory was that 
such persons could not be surrendered but should if enlisted in the ' 
British Army be discharged.** In 1906 however His Exalted Highness’ 
Government drew attention to Article 7 of the' Treaty of 1798 accord- 
ing to which “sepoy deserters from the service of His Highness shall 
be seized and delivered up without delay ”, and they contended that 
this provision gave them the right to demand the surrenders of desert- 
ers. On a reference to the Government of India it was ruled® that 
this view was correct and that Section 18 of the Extradition Act would 
apply to cases of desertion from His Exalted Highness’ Regular Troops. 
This however does not apply to the Irregular Troops. Hence de’serters 
from His Exalted Highness’ Regular Troops are now surrendered just 
as are deserters from the Imperial Army. f 

In 1917® as a matter of courtesy His Exalted Highness’ Govern- 
ment agreed to postpone their demand for the surrender of a deserter 
as he had enlisted in the British Army and was on field service. This 
concession is however not to be considered as a precedent, although no 
doubt His Exalted Highness’ Government would again extend their 
courtesy in a similar emergency. 


ft. E.P.7L 

b. E. P. 71 and Schedule to Extradition Aet. , * . 

e. E. P. 171, where the descriptive roll was considered sufficient ftB ffitfltf/aCM 9 tide ace, 

d. E. P. 7, 2 i, 71. . 

«■ Ij?«er tfo. 1775-I.B., dated 16th ilay 1907 i E, P. 104. 

f. Fid. e.g.E,P, log. 

g. E.P.189, 





EUROPEANS AND AMERICANS. 


The nature of the inherent] rights of the Paramount Power is 
explained under the head of Paramountcy and it remains here only to 
consider what is the actual practice and how far jurisdiction has been 
conceded to His Exalted Highness* Government over Europeans and • 
Americans. The whole matter if fully and concisely discussed in 
E.P. 65 and 69 and reference may also he to E.P. 142, It may how- 
ever be convenient briefly to sum up what is there said under, various 
heads. 

The Government of India in letter No. 133 f, dated 6th September 
1899* say “It is sufficient to" say that jurisdiction over Europeans 
and Americans resident in Native States is a prerogative of the Para- 
mount Power which admits of no question and that any delegation of 
this jurisdiction to the Courts of a Native State is made not as a 
matter of right but as a concession by the Paramount Power to meet 
the convenience of the Native State concerned”. Having thus em- 
phatically laid down the general principle they add that in the special 
circumstances of Hyderabad it may be possible and even desirable to 
apply a treatment which could scarcely be suggested for any other 
Native State in India. 

The concessions which have been made are as follows : — 


Europeans and Americans' who are not in ike" service of the State. 


These will normally be tried by the Special Magistrate,* Hyder- 
abad, being a European British subject appointed with the consent 
and approval of the Resident. r J his j Magistrate in cases of which 
lie is himself not competent to dispose will commit. 

(a) to the High' Court of Bombay, in the case of all European 
British subjects of His Majesty, and 

(/;) to the Resident at Hyderabad, in the case of all Europeans 
and Americans not being European British subjects. 

The procedure to he followed shall he that of the Criminal Pro- 
cedure Code. The Resident is to be informed at once of the charge. * * 


•.E.P.65. 

b. Kotificaticb Kl. E79-D., dated 26th Jmaarr 1B1T, Mtephenoa, VoIoAe VI, mm S7. 
«.E.l\e9. 



Europeans and Americans in the service of the State (other than 
those whose services have been lent hy the British Government ) f 

> lot a sanad of 18Q1 4 from the Nizam’s Government it was stated 
that ” Europeans, foreigners and others, descendants of Europeans and 
horn in India, except those employed by the Oircar and its depend- 
ants” shall he tried by the Resident or other officer appointed by him. 
The Minister in his letter No. 1437, dated 29fch September 1900* stated 
in reference to this sanad that Hi9 Exalted Highness’ Government 
“ have reserved to themselves the right to try such persons.” .The 
Government of India in commenting on this wrote “The Government 
of India have always maintained their right to exercise criminal juris- 
diction over all Europeans in Native States ; they have ever insisted 
that that right is one of prerogative in no way dependent upon or 
capable of limitation by the terms of the sanad of 1861 to which His 
Highness’ Government has again drawn attention; they have it is 
true admitted that in practice it may not in every case be necessary to 
insist on exercising the right ; but before the initiation of proceedings 
a Native State is required to report to the Political 1 Officer any com- 
plaints against Europeans or Americans, whether employed by the 
State or not, with a view to lii6 determining the Court by which the 
case should he tried”. Einally in letter No. 2458*1. B., dated 2Gth 
June 190V they wrote “ There is no objection to the Courts in Hy- 
derabad State continuing to exercise jurisdiction as heretofore over 
Europeans and Americans in the employment of the State other than 
those whose services have been lent to the State by the Government 
of India, provided that it is clearly understood that in any case where 
the Government of India so desire the proceedings must be stayed and 
the offender transferred for trial to a British Court. The Government 
of India will not insist in such cases on a previous report to the Resident 
with a view to his determining the Court in which they shall he tried. 
They will ordinarily he tried in the State Courts and the Resident will 
only intervene if lie thinks it necessary. But as in the case of charges 
preferred against Europeans and Americans tried by the Special Magis- 
trate the Resident should always be at once informed of the charge.’ 

Hence such persons would be tried by the ordinary State Courts, 
the proceedings being conducted in accordance with the provisions of 
the Criminal Procedure Code. 8 


a. AUdiison, Yol. IX, P»ge 107, 
e. E. P. 65. 
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Europeans and Americans in the service of the British Government. 

"With the special sanction of the Government of India such per- 
sons can he tried by the ordinary State Courts h In coming to the 
conclusion whether such persons should be tried by the State Courts 
or whether the right of exclusive jurisdiction 1 should be exercised re- 
gard would presumbaly be had to the principles governing the sur- 
render of any other Government servant . 1 

It thus appears that jurisdiction over Europeans and Americans 
in the service of the State (other than those whose services have been 
lent by the British Government) has been conceded ; jurisdiction over 
Europeans and Americans not in State service has been delegated by. 
the- Governor-General in Council to a Special Magistrate, the High 
Court of Bombay or the Resident, as the case may be, exercising 
original and appellate jurisdiction; while jurisdiction over Euro- 
peans and Americans in the service of the British Government is 
either reserved or conceded as the Government of India may in each 
case decide. 

It may be noted that in all cases when cognisance is. tahen of 
charges against Europeans and Americans the police of His Exalted 
Highness* Government cannot arrest without warrant unless arrest 
without warrant is permitted by the Criminal Procedure Code in 
similar cases in British India. k 


h. E. P. 65 and 113 
L Tid* Pamnoantcy, 
i fid* QaTemneatssrrattts. 
k. E. P. 65. 



EVIDENCE. , 

Article t> of tlio Treaty states -that “in no case shall either Gov- 
ernment he hound to surrender any person accused of any offence— 
except upon such evidence of criminality as according to .the laws .of 
the country in which the person accused shall he found would justify 
Jus apprehension and sustain the charge if the offence had been there 
co m mitted This is the law in cases of surrender from Hyderabad 
to British India. Surrender from British India to Hyderabad* is 
however governed by the Extradition Act and the Buies’* framed under 
Section 22 thereof, and the law as regards evidence of criminality is 
contained in Rule 4 which reads “ The Political Agent shall in all 
cases before issuing a warrant under Section 7 of the Act satisfy him- 
self by preliminary inquiry that there is a prima facie case against the 
accused person”. The term “prima faci° case ” is not defined and no 
attempt will here be made to decide a somewhat contentious point 
beyond indicating the views which have been held in past cases. 

Before proceeding further it is necessary to examine .briefly the 
history of this Rule. Previously to 1013 the Rule contained the 
words “or otherwise" after “preliminary inquiry", but iu the discus- 
sion in Couucil' on Act I of 1013 to amend the Extradition Act there 
was a good deal of discussion in which Sir Vithaldas Thnckersey men- 
tioned a supposed tendency on the part of Political Officers to issue 
warrants arbitrarily and without prima facie evidence. It was in 
deference to this that a Notification 4 was issued deleting the words 
“or otherwise ” from the Rule in question. 

It is thus clear that while it is open to His Exalted Highness* Gov- 
ernment voluntarily to surrender criminals to British India without 
prima facie evidence it is not open to the Resident to reciprocate in 
this matter. Reference will again be made to this point below. 

Various questions have arisen in the past as to what should be 
considered sufficient evidence and what is the duty of the Resident in 
connection therewith and an attempt is made below to collect incon- 
venient form the local precedents under a series of heads. . 

A. — Accomplice. 

Tinder Section 133 of the Evidence Act the evidence of an accom- 
plice is sufficient even without corroboration to justify a conviction, 

a. I idt Procedure. 

b. Append ix C. 

e. 1 1 A Gazette cf India, 2Stb September 1&J2, 

fi. Foreign Department notification Zio. S26*D.i 


rart VI, pace C6MA *' I,' . 

dated 25tn March 1212. ‘ t , 






19 


although under Section 114 iii. (b) the Court may presume that an 
accomplice is unworthy of credit unless corroborated in material parti- 
culars. In 1896 s the Hyderabad Government sought extradition from 
British India on the strength of the evidence of accomp’ices and the 
Besidcnt observed "We ought not to deal with t' e e e applications fr^m 
the standpoint of a Sessions Judge who has to decide whether the 
evidence before him is sufficient'to just ifv conviction. The nature of 
the evidence of criminality which is required in these cases is specified 
in article 5 of the treaty, 1 and I think that according to the law of 
British India the evidence of an accomplice is sufficient both to justify 
arrest and to sustain a chaTge ; whether it is also sufficient to procure 
a conviction can be decided only by the person who tries the case and 
hears all the evidence”. 

Two years later* a converse ease arose and the Minister refused 
extradition. The Resident remarked iu reply that it appeared to him 
that applications for extradition under article 5 of the treaty should 
not he dealt with from the standpoint of a Sessions Judge who 1ms to 
decide whether the evidence before him is sufficient to justify conviction, 
but that all that was required Was that the evidence should be suffici- 
ent to establish a prima fnclc ease ; whether it is also sufficient to 
procure a conviction can only be decided by the person who tries the 
case and hears all tho evidence. The Hyderabad Government then 
reconsidered the case and gave orders for surrender. 

On the other hand the mere confession of a co-accused person 
being insufficient under Section 30, Evidence Act, to justify a convic- 
tion cannot be accepted as prima fncie evidence, although if such a 
person is after his conviction examined on oath his statement is suffici- 
ent to justify surrender. 11 But in a case of surrender to British India 
the confession of a co-accused was forwarded to His Exalted HHiness* 
Government, they being left to object or not. In another case His 
Exalted Highness’ Government accepted the confession of a co-accused 
person as sufficient evidence.* 

B.— Confession: 

The case of the confession of a co-accused has just been consi - 
dcred. The confession of an accused person, is considered as sufficient 
evidence to justify surrender.* 


o. E. p.si. 

£. Tliii note appears to oxertook the Agreement of 18S7. 
e. E.P.M. 

, h. E. V. 157, 103. 

L E. F. 163. 

j, E.F.1G5. 

k. E. F. 114, 127. 167. 



; 0.— Complainants ' ' 

■ i I ■ 

It has never been definitely ruled whether or no the sworn state- 
ment of a complainant is sufficient as prim a facie evidence, but in 
190$ the Office noted that in view of Section 134, Evidence Act, and 
the ruling in W. It. XXII 32—32 to the effect that a conviction based 
only on the sworn statement of a complainant is legal such a statement 
would he sufficient for the purposes.of extradition. The First Assist- 
ant Resident remarked that it was not usually so considered. In otffe 
case" 1 however His Exalted Highness’ Government granted surrender 
on the mere statement of a complainant contained in a letter. ' > 

H . — Duty of Resident. 

The Resident has a twofold duty, (i) in relation to surrender to 
British India from Hyderabad and (ii) in relation to surrender from 
British India to Hyderabad. It is clear that in the former case where 
he has not to decide on the merits of the evidence his duty is less 
onerous than in the latter where he has on the evidence submitted to 
him to decide whether or no extradition shall be granted and to issue 
or withhold his warrant accordingly. 

At the same time in the former case the Resident is more than a 
mere forwarding agent, for although he does not by sending on the 
evidence thereby certify its. sufficiency, still he is under an obligation 
not to send on evidence which is manifestly inadequate and which 
must involve further delay and correspondence. Hence in a case of' 
1891“ where a Magistrate sent a mere statement of the facts of the 
case the Resident refused to send it on and asked for more detailed 
evidence. 

It is not however for the Resident to anticipate objections on the 
part of the Hyderabad Government. In 1892° the Resident noted " I 
do not think it is our business to anticipate objections in cases in which 
extradition is applied for from Hyderabad. I agree with the Second 
Assistant’s note (in E.P. 34) except that I think we need not write in 
advance to the applying Magistrate for what is called ‘ proper ’ evidence. 

I do hot know what evidence the Nizam’s Government may consider 
sufficient or otherwise in any particular case. If they object and the 
objection is reasonable it is our duty to refer it to the applying Magis- 
trate. Nor are we responsible if the applying Magistrate sends up 
defective evidence ”. 






Again in 1895* the duty of the Resident was thus defined “ As it 
rests with His Highness* Government to decide what evidence is suffici- 
ent in respect to applications made to them, our practice is to forward 
such evidence as we receive (unless it is manifestly inadequate) to the 
Minister with a request for surrender, and at the same time we ask 
the Magistrate concerned to supplement his original application with 
other evidence adequate in form and kind.’* 

It is also open to the Resident, should the Nizam’s Government 
refuse surrender on the ground of the inadequacy of the evidence, to 
protest against such a refusal should he consider it unjustifiable. P51 

On the other hand in cases of surrender from British Tndia the 
Resident has to decide whether or no tlio evidence is sufficient to justifv 
surrender. Some indications are given in these notes as to what kind 
of evidence may be accepted in various cases but clearly each case 
must he decided on its merits. One passage has already been quoted 
under the head of “Accomplice”. Reading Rule 4 of the Rules with 
Article 5 of the Treaty this passage may perhaps he taken to mean 
that the evidence Bliould he sufficient to justify not only the arrest of 
the accused person and his being placed before a Magistrate but also 
the framing of a charge, whether or no the trial- eventually ends in 
conviction. 

In 1891’ the Resident wrote “theoretically speaking the evidence 
should he recorded by a Magistrate and practically it .will he well to 
insist on this in the case of extradition, to Hyderabad 

In cases of surrender from one Native State to another the Resi- 
dent is in fact little more than a forwarding agent. Some remarks on 
the attitude which lie should adopt will be found on page 60 of the 
Political Officers’ Manual. 

E . — Escape from lawful custody. 

Cases of escape from lawful custody frequently occur. These 
may he divided into (i) cases where the offender has already been con- 
victed and (ii) cases where he has not been convicted. 

As regards the former class of cases the Resident in 1S90' wrote 
“ I think copies of the official documents proving the conviction would 
he sufficient in the case of an escaped convict. Properly speakin* 
copies of the warrants issued or conviction as well as the 'descriptive 
rolls should he sent, and this should be done in future ”, 




1 This principleivas followed in a'iase jof <l012. a ' _■ * . 

Ini the latter’class of -cases itiis^clcarilmt^hbiaccused’person can 
be surrendered either O’ ' '■*: i p ’ , ’ r 1 — e v) 

' custody or on the -facts ■ .■ ‘ ■. »■ : v ‘ 

Evidence of one of such • “■ .1 i - 

of 1800* evidence of the escape from eustbdy ‘together "frith 1 evidence 
of the original offence of theft for which the man was to be tried seems 
to have been required. *' But in a recent case 0 ‘this view ‘was criticised 
by the Resident who wrote * r -WitlPthis'View'I do not agree; since the 
extradition of 'the accused is not risked 'for -under' ’the section of the 
Hyderabad Penal Code relating to theft but .-under, a section corre- 
sponding with section 22 1; Indian Penal 'Code, i.e., for escaping from 
custody in which he is lawfully detained for- an - offence. To establish 
a prtma facie case under Section 224; Indian Penal Code, justifying 
extradition we have only to be assured, that .accused -was lawfully 
detained, i-c , was in the custody of the regular police aiid that on the 
charge Of having committed an ' offence. ' The .necessary evidence on 
-.these points is afforded by the statement of thc 'Sadar Amin of O.I.D., 
now furnished to us, if 'tills official is the. highest departmental officer 
having personal cognisance of the case?’. * The - principle thus laid 
down was followed in a subsequent case of 1917/ 

1 

F. — Language. 

The Bombay Government in. 190S W . issued Resolution • Ho. 437-J.» 
dated 24th January 19J8 directing that depositions if recorded in any 
.language other , than Englisbror.TJrdu- should ulio 1 accompanied r- by an 
English translation. In 1912*uthe ’District Magistrate, ..Kistna, .for- 
wardedi depositions in.Telugu which -wero , returned with a request that 
an English translation might be forwarded. 

G . — Must he recorded on •solemn affirmation. 

It has already been ■ ‘ ■’ ■ ■. ~ r r" T r V ■ ' 1 M i 1 ' 
necessity in cases, of oxtr *\ !: ! 1 ■ ‘ : 

recorded by a Magistrat . \.L. 1 ■ ‘ - 4 

only evidence which, could f prpperly speaking-, sustain ia .ohargo is 
(Ovidence taken, on oath:-hefore a .Magistrate .which, pave .ground for 
.presuming that ..the accused. had committed, nn.offonce. *’ 


«. e.p. iso. 

t. E. P. C8. 
-n. K. P. 1R4. 
r. E. P. 185. 

w. E. v. e«. 

x. E P 134. 
j. E. P. 54. 
«. E. I’. 69. 
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In 1913* £lio Miniatcr.took exception to the depositions forwarded 
on the ground that the statements of the witnesses had not been re- 
corded bv a Magistrate. Jt> was however pointed out that* this- was a 
mistake and the objection was then withdrawn. 

„ H . — Police report . 

A distinction has already been drawn between evidence in cases 
of surrender from British India and those of surrender to British India 
and it has been shown thatrHis Exalted Highness’ Government have 
in the latter case a wider discretion under the Treaty than has the 
Resident- under the Act and Rules in the former oase. Thus< we find 
that whilo the Resident may forward to His' Exalted Highness’ Gov-i 
emment evidenco which lie would not accept himself as sufficient- H is . 
'Exalted Highnoss’ Government have occasionally exercised their dis-- 
cretion in favour of accepting such evidence. 

Referring to cases of surrender to British India the Second Assist- 
ant Resident in 1891 b noted “ Generally statements taken by superior 
officers of police such as District Superintendents and Assistant Super- 
intendents can be relied on, for though tho witnesses are not ' on oath 
yet they are bound to speak the truth and oan he punished if they do 
not. Moreover the District Magistrate who makes an application for 
surrender is bound to see that his application is justifiable and there-" 
fore to see that the evidence recorded is reliable. Mo mighfctherefore 
accept (i) evidence recorded by a MugUtrate, (ii) evidence recorded by 
superior officers of police. It rests with the Eizam’e Government to 
decide whether evidence is sufficient in particular cases. Hence if a 
police roportis received from British India supporting an application 
for surrender it can bo forwarded to tho Minister, the Magistrate being 
at the time asked to send proper evidence. If the Minister likes to 
surrender on tho report well and good. But from a recent case there 
seems to bo a tendency on the part of His Highness’ Government to 
ho particular about tho evidence forwarded to them". The Resident 
accepted this view. 

Again in 3893* tho Resident wrote that in practioe an understand- 
ing had been arrived at that tho evidence should he recorded either by 
a Magistrate or by a superior officer of police, and that this arrange- 
ment had worked wdll. 

In this connection it is submitted that there should seldom bo any 
difficulty in obtaining proper evidence from British India and it would 
. perhaps be well in view of the fact that the British Government are 
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not in a position to reciprocate to insist upon it in all but very excep- 
tional cases. As somewhat ambiguously remarked in 1891, Magis- 
trates are as thick as blaokberries in British India. 


L — Evidence recorded at place of arrest. ' 

It occurs quite often that the accused person makes a confession 
when arrested or that other evidence is recorded at the place of 
arrest.* 0 Such evidence is of course sufficient for purposes of extra- 
dition. A case of this nature occurred in 1890 4 in which ..it appears 
that a good deal of correspondence and trouble might have been saved 
had the Minister been asked to send for the evidenco alleged to have 
been recorded by the Magistrate of Koppal. All the other recorded 
.oases* are in connection with surrender from British India, when it is 
oustomary simply to intorm the Minister that the Resident is prepared 
to issue a warrant if surrender is required. 


J. — Surrender without prima facie evidence. 

The above notes will have made clear the necessity of some 
facie evidence prior to surrender, although there is room^ for a go 
deal of discussion as to what is the minimum evidence which may 
accepted. Nevertheless some few cases have occurred in which sur- 
render has been granted without evidence, but examination win s 
that in each case there are special reasons and no general preoea 
can be established. • 


In the only recorded case 1 of such surrender from issued by 
tbe.offender had already once been surrendered on ft ^ Tipcrssitv of 
the Resident but had escaped. Hence there was clearly no necessity 
recording the same evidence over again. “ • 

In 1895* an offender was surrendered £ rom Hyderabad to Koll ^ 
pur without evidenoe but this appears to have been % r n 

mistake on the part of the District Magistrate who su ( , nn ’ c e r n« 
1915* His Lxalted Highness* Government surrendered a man tonce n 
ed in the Lahore conspiracy case prior to receipt o p . ^ 
evidence, but this was purely an act of courtesy on their p 
sideration of the importance of the case. 

An important case ol this nature occurred in 101® L,!? 0 * 

matter was very fully discussed. In that case the Madras G 


c.e. Fit de Section 10 (1), E* tradition Act. 

d. E. P. 31. 

e. E. P. 114 , m. 12 9, 153, 167, 173, 181 , 
, f.B. F.fO. 


1,E. F,J7T. 





aslced for the surrender without prima facie evideneo of some subjects 
of the Nizam on tho ground that the recording of evidence would 
result in unnecessary delay and protraction of the trial. His Exalted 
Highness’ Government were a^ked to comply with this request if there 
were no objection. Eventually they agreed to do so stipulating (i) that 
the case should not form a precedent, and (ii) that the Government of 
Madras would act similarly if His Exalted Highness’ Government 
required the surrender of British subjeots. 

■ The case was noted on at length 3 and in the event a rpply was 
given in which it was stated with regard to condition (i) that as a mat- 
ter of general practice tbe Resident found no difficulty in acceding to 
tbe wishes of His Exalted Highness’ Government. "With regard to 
condition (ii) the Resident stated that if it was intended merely that the 
Madras Government should surrender British subjeots for trial subject 
to tho usual preliminaries tho Resident was prepared to accept the 
condition since it had been' for many years past the practice for both 
Governments to observe reciprocity in surrendering persons who are not 
subjects of the Government making tho requisition. Ho added “If a 
similar ease aroso when prima facie grounds existed for believing^the 
accused to liavo committed an offence even though special circum- 
stances prevented the formal recording of the evidence of witnesses 
the Resident would have no objection to advising the surrender of the 
accused with a view to meeting the ends of justice. It would how- 
ever he understood that such a requisition would only he made in , 
very exceptional circumstances and that Bpecial reasons would ho 
given for the non-submission of the usual evidence of criminality 

Subsequently, the Madras Government again applied for the sur- 
render of other persons concerned with tho same case without prima 
facie evidence, but before approaching His Exalted Highness* Gov- 
ernment again they were asked whether the evidence already recorded 
against the persons who had been surrendered could not he forwarded 
and failing this whether other evidence could not be recorded. 

In connection with this case the following observations are 
offered:—. 

a. Before surrender the men had already been tried in Hyder- 
abad for offonces apparently connected with those for 
which surrender was requested] His Exalted Highness* 
Government may therefore, although they did not admit 
it, have been in possession of facts which would justify 
surrender. 


3. The miter of theaa notes ylesds guilty to hiring put forwud ft rieiT Trhieh ' 
study hu led him to modify. 



b. Despite the trouble involved liffcJe advantage iwould seem to 

have resulted. The object of the Madras Government 
was to avoid dolay. Their first letter on .the subject was 
dated 20th December ‘1916 but it was not until 2nd 
^ . September 1917 that the men were surrendered. In the 

> interval suffioient evidence might have been recorded to 

secure 4be surrender of the inhabitants ofi.fl good-sized 
town ! 

c. It lias already been pointed out that while His Exalted 

Highness’ Government have tho option of granting sur- 
render without .evidence under the Treaty the Resident 
has technically no such option .under the Act and Rules. 
It is difficult to imagine a case in which any real neces- 
sity for invoking this precedent should arise .and -the 
cautious wording of the under taking. given by the Resi- 
dent is perhaps sufficient safeguard against its abuse. 

Some- further remarks on the -subject - of '"surrender without evi- 
dence will be found under-the head of Govemmont Servants. ‘ 
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EXTRADITABLE OEEENOB. 

Tlie term “extraditable offence” is hero used to. covet not only- 
extradition, offencea aa dolined-in Section 2 of the. Extradition A.ct and 
offences mentioned in Article 4 of tiro .Treaty, . but also_ offences {or 
wliicli extradition is granted by either Government according to oustom 
or precedent. 

Extraditable 1 offences may thus.be divided into the following 
categories whioh'will be separately considered. 

(а) Offences extraditable both under the Act and the Treaty. 

(б) Offenoes extraditable under the Treaty but not under the' Act, 
(e) Offences extraditable under the Act but not under the Treaty. 

* (d) Offences extraditable neither under the Act nor under the 
‘ Treaty. 

A.— Offences extraditable loth under the Act and the Treaty. 

This class of cases needs no special comment. 

B. — Offences extraditable under the Treaty but, not under the Act. 

Owing to the restricted scope of Article 4 of ’the Treaty as com- 
pared with 8ohedulo I of the Act this class of cases is necessarilv small, 
but such cases' 1 do occur and'tho Treaty requires that extradition ahobld 
be granted. 'The difficulty that, as regards -surrender; from' British 
India, the Extradition Act does- cot provide for extradition in such 
oases is met by Section 18 of, the Act which says that nothing in the 
Act shall derogate from the provisions of any Treaty for the extradi- 
tion of offenders; and a warrant under Section 7 may therefore’ be 
issued despito the omission of the offence from Schedule I. 

In 1698* ni question was raised ns to whether harbouring ‘dacoits 
was an oxtraditable offence nnd the ’'Resident -gave it ns his > opinion 
that it was extraditable under the Treaty though' mot undor ibo Act. 
The last paragraph. of A-rtiole 4 of the Treaty, it may be noted, reads 
“being necesmry to any of the above mentioned offence^”. In 1917 1 * 
a question’ arose as to theuneaning of the term “accessory”, and 1 tho 
Resident ruled that ns tho term was not defined in the Indian Penal 
Code it must bear the meaning attached to it in English law, and accord- 
ingly include not only “ accessory before tho fact'” but also “accessory 
after the faot In the case in question it appeared that the man whose 
extradition was sought from Hyderabad had been “accessory after tho 
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fflofc M to aots of great personal violence, although it was proposed to 
prosecute him for offences under Sections 193 and 194, Indian Penal 
Code (which are not extraditable) committed in the course of the same 
transaction. This interpretation would therefore permit a Magistrate 
to obtain the extradition of an offender on a charge on which he does 
not propose to prosecute him in order that he may try him for an 
offence which is not extraditable. 

It may be observed that in this instance such a procedure did not 
run counter to the orders of the Government of India® regarding the 
offences for which a person extradited may be tried. But it is sub- 
mitted that if the offence for which it was proposed to' prosecute tbe 
man was entirely unconnected with that for which extradition was 
sought these orders would come in the way of suoh prosecution and it 
would probably be unwise to apply for surrender. ' 

The case of deserters from His Exalted Highness* Eegular Troops 
who are surrendered under a Treaty of 1798 may also be noted under 
this head fl . 

0.— Offences extraditable tinder the Act but not under the Treaty. 

It is not apparent when the practice of going beyond the Treaty 
up to the limits of the Schedule to the I x tradition Act first sprang up, 
but instances occurred in 1890® and 1900* when surrender was sought 
on a charge of escape fr« m lawful custody. In 1900* in a case of 
extradition between Hyderabad and Baroda the Resident took the 
opportunity of urging upon II is Exalted Highness’ Government the 
advisability of following the lead given by the Government of India 
and taking a wider view of their obligations than that generally 
accepted in 1867, His Exalted Highness’ Government concurred 
although at the time they seem to have contemplated expansion with- 
in the Treaty” rather than a definite departure from Article 4 in favour' 
of the Schedule to the Extradition Act. In 1014 however when llis 
Exalted Highness* Government were considerably piqued by a cor- 
respondence whioh was going on on the subject of the surronclcr of Gov- 
ernment servants* they took up a rather uncompromising attitude and 
display a tendency to revert to tbe more restricted schedule of the 
Treaty. 1 Good however came out of evil and the matter reached a 
successful issue. His Exalted Highness* Government agreeing that in 
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future as in the past they would surrender criminals! to the ] Govern- 
ment of India on the basis of strict reciprocity in regard to offences 
not covered by the Treaty but provided for in the Schedule to the 
Extradition Act. That is to say where in any of the cases not covered 
by the Treaty the Resident on a due consideration of all the facts 
thinks that it is necessnrv or desirable in the ends of justice that thero 
should be extradition His Exalted Highness* Government would be 
prepared to extradite on the understanding that in similar oases the 
Government of India would surrender criminals to His Exalted High- 
ness’ Government if His Exalted Highness* Government consider such 
extradition is desirable or necessary in the ends of justice. 


The legality of a warrant issued under Section 7 for an offence 
mentioned in the Schedule to the Act but not in the Treaty has 
recently been challenged 1 , but the High Court of Bombay have decided 
that effect must he given to such a warrant 1 , and it is therefore possible 
to reciprocate fully with His Exalted Highness* Government in this 
matter. It must however he remembered that the arrangement is a 
purely informal one between the Resident and His Exalted Highness’ 
Govemment and every^oaso of surrender for an offence not mentioned 
in the Treaty is a special one” 1 . Thus although it is impossible for 
either side to refuse surrender when a requisition is made without 
running the risk of damming the stream of reciprocity, it is open to 
the Resident to refuse to submit a requisition when for any reason he 
deemB it undesirable®. 


Aoosohas recently occurred in which His Exalted Highness* 
Government refused surrender in a case of theft on the ground that 
the valuo of the property stolen was less than Rs. 100, but as tlio 
matter is still under correspondence it is at present impossible to offer 
any remarks on the case. 


In conolusion the oase of offences against the Criminal Tribes Act 
must be mentioned here. Under (ho concluding paragraph of Bohed- 
uiolof the Extradition Act the Governor-General in Connoil hns 
power to notify that any offence against any Section of the Indian 
l’enal Code or against any other lair is on extradition offence and ho 
possessed the same power under Section 11 of Act XXT of isun 
Notification No. 3301-1. A. .dated 23rd December 1898 tori node; 
the old Act and still in force mafces extraditable nnv offence a-ainst 
the Criminal Tribes Act nnd-surreoder is accordingly nranled 
offences on terms of reciprocity 0 . bwmiea lor such 
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T>.— Offences extraditable neither under the Act nor under the Treaty' 

This class of- cases comprises certain offences which •while them* 
selves of minor importance acquire a certain importance in. relation 
to special departments, namely offences against. the' Post Office Act, 
Railway Act, etc. In fhise cases it is obviously impossible for tLe 
Resident to grant full reciprocity outside the • Administered Areas 
except by taking action under Section 9 of tbe Extradition Act, a step 
winch lie would bo reluctant to take except in the most exceptional 
cases. p As a general principle therefore it may be - stated that while 
in certain cases under this bead His Exalted" Highness* Government 
are prepared to grant extradition either to the Administered Areas or 
to British India the Resident can normally reciprocate only to the 
extent of the Administered Areas, 

Surrender has been granted for offences against’ the Indian Rost 
Office Act, 4 Indian Railway A et, r Indian Telegraph Aot,* and His 
Exalted Highness* Post Office Act,* A a regards the Post Office Acts 
a definite agreement" has now been arrived at for reciprocal surrender 
on the lines/ibove indicated, while in view of the arrangement arrived 
at between His Exalted Highness* Government and Mysore with 
regard to Postal, Railway and Telegraph offences’ His Exalted High- 
•ness’ Government might accept a similar agreement in regard to Rail- 
way and Telegraph offences with the Resident should it bo considered 
desirable at any time to make tbe suggestion, 

The precedents regarding offences against tbe Police Aof w show 
that in these cases extradition should not normally be sought unless 
the faofs reveal also an offence extraditable under the Aot or the Treaty. 
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FOREIGN POWER, 

A. case of extradition between Hyderabad and a Foreign Power is 
treated exactly as if the extradition were between the British Govern- 
ment and the Foreign Power. That ia to say the extradition treaty in 
force between the British Government and the Power in question 
would govern tlie case. 

In 1889* the French Government applied for the extradition of 
nn offender said to be in Hyderabad and the Government of India in 
letter No. 3004*1., dated 2Gth July 1889 wroto that they could not 
admit that any extraditional arrangement with a Nativo State should 
be allowed to interfere with the due discharge of our international 
obligations, and that the treaty of 18i7 nppliod merely to cases of sur- 
render between the British Government and the Nizam’s Government. 

Similarly a converse caso would be governed by tbo extradition 

treaty between •.«.» n *— _i . a 

ditionwassougl 

the surrender o 

to the Government of India who requested that the copies of the depo- 
sitions should ho certified by an oUicial of the Hyderabad Stato and 
sealed with the Minister’s seal and that a warrnnt of arrest issued by a 
competent authority in Hyderabad should ho forwarded; the docu- 
ments to bo countersigned by the Resident. 



GOVERNMENT SERVANTS. 

The general question of jurisdiction over Government servants is 
disoussed under the head of Paramountoy, It remains here to con- 
sider the actual oases of extradition which have occurred and fo sco 
how far concessions have been made from the general principle that 
Government servants carry their own personal law with them into 
State territory and are not amenable to the jurisdiction of His Ex- 
alted Highness’ Courts. 

Broadly speaking it may l>o said that the case of Government 
servants is parallel to that of sepoys of the British Army and hence 
the principle laid down in respect of sepoys applies mutatis mutandis 
to Government servants, viz., that the Government of India cannot 
admit tho right of a Nativo Stnto to deprive tho Paramount Power of 
the use of its servants whilo on duty/ That the case of a Government 
servant and that of a sepoy nro to bo treated similarly is clear from a 
correspondence of 1897 b in which an inquiry was made of tho Govern- 
ment of India regarding tho jurisdiction of His Exalted Highness* 
Courts over members ot the Thagi and Dakniti Department. Tho 
Government of India ia letter No. 2731-1. A., dated 23rd Juno 1897 
replied that members of tho Thagi and Dakniti Department are not 
nmonablo to His Exalted Highness* jurisdiction ; they reforred to their 
letter No. 105G-I., dated 9th June 189*1° on tho subject of sopoys of 
tho British Army. A further point was then roferred regarding tho 
jurisdiction of Hyderabad Courts ovor members of the Department 
who were paid by His Exaltod Highness* Government and were there- 
fore servants of that Government and tho Government of India in 
lottor No. 370-I.A., dated 9th February 1898 ruled that His Exalted 
Highness* Courts would have jurisdiction over such persons provided 
arrangements woro made to provide against their officienoy while on 
duty being impaired. The point as rogards other members of the 
Department was amplified in a demi-official lottor .dated 20th Boptem- 
her 1898 in which it was stated that the rule barring His Exalted 
Highnoss’ jurisdiction was subjeot to tho exceptions specified in letter 
No. 19G5-I., dated Gth Juno 1691 d and that in tho event of an effonca 
being committed by a member of tho Thagi and Dakaiti Department 
(or any Government servant) in Hyderabad in his private capacity the 
Government of India would bo prepared to decido on tho merits of tho 
caso whether or no jurisdiction should ho waived. Later tho Minister 
put forward tho olaim that His Exalted Highness* Government havo 
always had jurisdiction orer any Nativo Indian committing an offenco 
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in Hyderabad whether or no he was a servant of the British Govern- 
ment. In noting on this reference was made to Section 22 of the 
Indian Oounoils Act (24 and 25 Yio. cap. 67) and the case was referred 
to the Government of India from whom however no reply was ever 
'reoeived. 


The prinoiple having been made dear that Government servants 
are treated as on a par with sepoys, it is evident that any modifications 
introduced into the polioy in respect of the latter will apply pari pass u 
to the former. Thus in 1910 when the polioy detailed in E, F. 84 
was in force in respect of sepoys it was remarked* that in view of 
E. P. 56 read with E. P. 84 jurisdiction is not conceded where the 
offence is committed by a Government servant while not on loave in 
State territory unless a speoial concession is made. As an instance of 
6ucli a concession in the following year* a police constable of the 
Residency Bazars Polico was arrested by the City police for being, 
while meroly “ off duty ”, concerned in a drunken brawl. The First 
Assistant Resident remarked that though we could demand his sur- 
render we should not do so unless wo had reason to suppose that ho 
would not get a fair trial in tlio City. No doubt the trivial nature of 
the offence and the fact that the man was employed in the Besidenoy 
Bazars, as well as the fact that the offenco was committed in his 
private capacity, wore taken into account in coming to this deoision. 


The existing practice is concisely summed up in a correspondence 
of 1913.' The Government of India wrote that jurisdiction over 
British Subjects and Europeans and 4 raer i°ans is inherent in the 
Paramount Power and in the case of all Government servants crimi- 
nal jurisdiction is save in exceptional cases exercised exclusively by 
the British Government. They suggested that Indian servants of the 
British Government lent to the State should as a rule he tried by the 
State Courts with a right oE representing their case if aggrieved tojbe 
Political Officer, and invited an opinion on the suggestion. In reply 
it was stated that although His Exalted Highness’ Government admit- 
ted the right of the Paramount Power certain concessions had been 
made. Jurisdiction over Indian servants of Government was governed 
by the orders of Government in Foreign Department letter No. 370-1. A., 
dated 9th February ISOS’ 1 and No. 1389-1. A., dated 18th April 
1005.’ The question of Indian servants of Government lent to tho 
State hod never been raised but ns jurisdiction over Europeans and 
Americans’ bad been permitted to Native States it would bo inadvisable 
to lay down restrictions and the procedure suggested by the Govern- 
ment of India was that which would in practice be adopted. 
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^ Bebweeirl912 arid 1914 an instructive "series' ofroases- arose in 
wliich the question was thoroughly disoussed; In the first case one 
Tipanna, k a British postal '.official, committed' an ’offence -.against" the 
Indian Post Office Aot at Gulbarga. . ^The minister was asked to sur- 
render the accused person to the Superintendent of the Residency 
Bazars for trial 1 and do prima facie evidence was -supplied on the 
ground that being a servant of < the British' Government His Exalted 
Highness* Courts could not try the man. - The 1 Minister surrendered 
as a speolal case, asking for reciprocity, bat this "was of course refused. 
•The Minister then while admitting tlie Paramount Power of tho British 
Government over their own servants said that the real question was 
how in the absence of any agreement they were to Becure the surrender 
of such a man if the offence was not extraditable, This he said con Id 
only be secured as a matter of comity and hence the request for reci- 
procity. 

< At the sometime the question arose, of the extradition of one 
Shaikh Muhammad, m a sorter in His Exalted Highness* Mail ‘service. 
Ho was charged with the theft of a currency note and although the 
offence was committed in railway limits His’ Exalted Highness* Cov- 
ernment was invited to apply for his surrender in order to serve the 
ends of convenience. His* Exalted ■ Highness* Government citing 
Tipattna’s case asked for his surrender without prima facie evidence, 
hut this was refused and the man was eventually released. - 


.Following on' this 'in' 1913 one Rukn-ud^din,” a British postal 
official, committed nn offenco against the Indian Post Office ‘Act at 
Gulbarga and the case being on all fours with Tipanna’s caso His 
Exalted Highness* Government surrendered him without prima facie 
evidence, stating that thev intended to make certain representations 
ns regards ' reciprocity, •i’his representation was made in 1914° and 
proposed the reciprocal 'cxtradition.of postal servants of either .Gov- 
ernment without prima facie evidence.' The Minister romnrked (i) 
that a British - ' r * 1 1 ...... ~ ice commit- 
ted within Br ■ *hness' Post 

Office Aot and - Office Aot 

not being an offonce in Hyderabad it was unlawful to - arrost persons 
charged with such an. offence in Hyderabad. The Pirst Assistant 
Resident remarked- that as Paramount Power the Government of India 
have resorved exclusive jurisdiction over their own servants ; to submit 
prima /arttf evidence would ho to constitute His Exalted Highness* Gov- 
ernment arbiters as to whethor an offenco had beon committed. His 
Exalted Highness’ Gorommont had no right to reciprocal treatment. 





although it might be granted as a matter of policy or convenience'. 
The Resident referring to Tipanna’s case remarked that in his opinion, 
the view we then took was wrong and based on a confusion of thought 
which mixed a question of the" law of procedure with one of substan- 
tive law. If we submitted evidence in a case of murder it flas not 
apparent wherein lay the objection to furnishing evidence in the case 
ot' a postal offender; in the case of a refusal we could in the last resort 
demand surrender as an act of State. It was true as the Minister 
pointed out that there was no machinery for the arrest of postal 
offenders and for bringing them to the Courts empowered to try them, 
and experience showed that it was in our interests to do more than the 
Treaty requires to supply the missing machinery. In the event the 
Minister was informed that the Resident was prepared in tho interests 
of justice to agree to a reciprocal arrangement for the surrender of 
offenders against the Post Office Acts, the arrangement being confined 
in our case to offenders found in the Administered Areas, unless the 
offence amounted to an extraditable offence when surrender could ho 
prooured from British India. But tho ordinary procedure of supply- 
ing prima fade evidence should ho followed. Tho Minister in 
acknowledging this stated that His Exalted Highness’ Government 
laboured under a similar difficulty in the case of offenders against tho 
Indian Post Office Act who after committing an offenco in British 
Indian escaped into Hyderabad. „ 

It appears that this arrangement although making some conces- 
sion to His Exalted Highness’ Government leaves a balance of advant- 
age on the side of tho British Government, for while the British Gov- 
ernment undertake to surrender persons who commit an offence against 
His Exalted Highness’ Post Office Act in tho Administorod Areas p or 
aftor committing suoh an offence aro found in the Administered Areas, 
tho British Government are now in a position to seoure surrender in 
corresponding cases from tho whole of Hyderabad by a simple method 
which screens an abnormal demand behind the normal procedure. His 
Exaltod Highness’ Government do not care to ho reminded of tho 
Paramountcy of tho British Government and by making this small 
concession it is now possible to some extent to avoid what is to them 
so unpleasant a topic. 

Nevertheles3.it is well to remember that whenever the British 
Government require the surrender of one of their own servants such a 
demand is in substanco an act of State not based upon the Treaty 11 but 
upon tho inherent right of the Paramount Power. In the case of 
a refusal tho heavy artillery would have to be brought into action 
and a point blank demand made without any corresponding concession 
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of reciprocity. . The'arrangement is comparatively limited in its scope 
as it only applies to offences against the" Indian Post Office Act. 
Should it bo necessary to require the surrender of a Government ser- 
vant for an offence against any other Afct the same difficulties would 
doubtless be encountered, although if prima facie evidence were sub- 
mitted and the case happened to bo extraditable His Exalted High- 
ness’ Government would possibly ignore the fallacy 1 and surrender as 
under the Treaty.* 


# It is-submitted that some confusion has arisen in the past through 
an improper understanding on the part of His Exalted Highness’ Gov- 
ernment of the phraso “ exclusive jurisdiction”. ,The Minister in his 
letter No. 1414, dated*15tli June 1914‘ Btates that a British Magistrate 
cannot adjudicate upon an offence comnrP- J i”. p-p-v* 
against His Exalted Highness* Post Office ■>.•■■■ : ■ , ; : ■ 

His Exalted Highness* Government have ■ 1 . ’ 

same way ns have the British Governmer 

committing on offence against the Indian Post Office Act in Hyder- 
abad. The cases are however by no means parallel. If a subject of 
the .Nizam commits an offence Jo Hyderabad and escapes into British 
India His Exalted Highness’ Courts alone have jurisdiction and if the 
offence is extraditable the man will be surrendered. But if a Native 
Indian subject of His Majesty commits in Hyderabad an offence 
which violates both the British and the Hyderabad codes he is subject 
in the nature of the case to two jurisdictions. He has .offended against, 
the law of Hyderabad and ho has also offended against the law of 
British India which he carries with him as his personal Jaw into Hy- 
derabad. Now of those two jurisdictions one, that of His Exalted 
Highness* Courts, is excluded by the rule that the Paramount Power 
can legislate for its own subjeots within the limits of a Native State. 
No doubt in the instanco given His Exalted Highness* Courts, would 
be permitted to exeroise their jurisdiction* but this is a concession and 
such jurisdiction may perhaps be termed “ conoeded It is. therefore 
perhaps well to keep in mind when using the term “exclusive -juris- 
diction” that it means a special jurisdiction whioh ousts or excludes 
an alternative jurisdiction. 

The general distinction here suggested will not strictly apply 
where the offence against tlio personal law of the bffender is not an 
offence against tl>e law of the State, but as it is just here that confus- 
Bion is apt to creep in tho distinction is none the less useful. Eor in 
TipannaV and Rukn-ud- din’s" cages the demand for surrender was 
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based, not as His "Exalted Highness’ Government seemed to wish to 
suggest upon the argument that as tho Indian Post Oflice Act does not 
apply in Hyderabad the man would otherwise escape punishment, hut 
upon the fact that the Paramount Power wished to exercise its inherent 
jurisdiction. 

One other case remains to be considered, that of Abdul Latif in 
1916. ' Abdul Latif, x a Bellary police constable on plague duty at Rui- 
ohur station, was alleged to have committed while “off duty” an 
offence in Hyderabad territory. Tho First Assistant Resident called 
attention to the principle that British officials while on duty should 
not ho liable to interference with the conduot oE their duties, but the 
Resident’ remarked that this principle did not apply as His Exalted- 
Highness’ Government did not claim to try the man without first fur- 
nishing us with prima facie evidence ; the cnso was not comparable 
to that of a sopoy arrested white on duty. The matter was referred to 
the Government of India, attention being called to the orders of Gov- 
ernment contained in letters Nos. 370-I.A., dated 9th February 1S9S 7 
and 1889-I.A., dated 18th April 1905.* The Resident wrote* “It is 
understood however that whilst exclusive jurisdiction has been retain- 
ed by the British Government over their Indian servants in respect of 
offonoes committed in Native States while on duty they arc prepared 
to decide on tho merits of oaoli caso in which an offence is alleged to 
have been committed by a Government servant in a Native State in 
his private oapacity ( e.g. y while not on leave but when “ off duty ”) 
whether jurisdiction should not he waived ”. In a demi-official letter 
of tho same date reference was made to the Government of India’s 
demi-official letter of 26thSeptember 1898* and the words there occur- 
ring “in liis private capacity ” were presumod to he equivalent to the • 
phrase “ off duty The Government of India ruled that tho case was 
one in which extradition might reasonably bo granted provided the 
Madras Government had no objection, and as tho Madras Government 
agreed the man was surrendered. 

Tho orders of Government contained in letter No. 1389-1 A., dated 
18th April 1905 did not recognise the distinction between offences 
committed wlnlo on duty and those committed while “ off duty hut 
this case together with the other prders to which reference ha 3 been 
made make it clear that in considering whether the discretion of handin'* 
over an offender to a Native State for an offence committed while not 
on leave should he exercised the fat^t that the man was “off duty ” at 
tho time will operate in favour of surrender. 


.s. E, V. 169. 
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JURISDICTION UNDER SECTIONS 179, 180, CRIMINAL 
PROCEDURE CODE, ALTERNATIVE. 

It sometimes happens that Courts both in British India and Hy- 
derabad have jurisdiction by reason of Section 179 or 180, Criminal 
Procedure Code In such cases there are normally insufficient grounds 
for asking for extradition from Hyderabad unless special circumstances 
exist. His Exalted Highness 1 Government have al trays displayed a 
jealous regard for their own jurisdiction in this matter, even where sur- 
render would bo a matter of convenience, 8 and it would probably bo 
unwise to press a case of thisnatare b whenadequato justice can equally 
well be secured in His Exalted Highness* Courts. t 
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NATIVE INDIAN SUBJECT. 

The nature of the right of the Paramount Power to bring its own * 
subjects to trial in its own Courts is indicated under the head of 
Paramountcy. In the case of Native Indian subjects of the King 
however jurisdiction has been entirely conceded to His Exalted High-* 
ness* Government and the recorded cases fail to disclose a single ease 
where the Paramount Power has insisted on exercising its right solely ; 
on the ground that the accused person was a Native Indian subject. 
3Ve have even gone a step further. Although the Treaty* which is 
based on the principle of reciprocity states that neither Government 
Bliall be bound to surrender its own subjects in practice we regularly 
forego the right of trying in British Courts Native Indian subjects 
who after committing an offence in Hyderabad are found in British 
India b and on the requisition of His Exalted Highness’ Government 
surrender such persons, the only condition being that some speoial 
reasons are shown for making the requisition. Even this condition 
has become little more than a formality, it being only necessary to 
show that surrender will tend towards the convenience of the parties. 

This practice is at least as old as 1890“ when the Eirst Assistant 
Resident noted ‘’where the surrender is likely to facilitate the trial or 
otherwise further the end9 of justioe the Nizam’s Government may 
generally be asked to surrender its own subjects and requests under 
similar circumstances from the Nizam’s Government for the surrender 
of British subjeots may also be entertained.” Similarly a Resolution 
of the Bombay Government of 1890 4 stated " It may be remarked 
that for the furtherance of justice an understanding between the 
Resident and tho Nizam’s Government has sprung up under which the 
Resident exeroises his option in certain cases so as to give a warrant 
for tho extradition of British subjects Again in 1891* the Resident 
after stigmatising the provision that neither party shall be hound to 
surrender its own subjeots as old-fashioned and opposed to the only 
truo and sound principle that an offence should as a rule be tried where 
it was committed added that he did not recollect a case in which on 
the Minister’s pressing for the surrender of a British subject ohnrged 
with committing an offence in the Nizam’s territory his application 
had been refused; he had no doubt that except when some special 
reason existed such applications would always be acoedod to. 
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If Native Indian subjects found in British India after committing 
an offence in Hyderabad are surrendered to His Exalted Highness’ 
Government for trial it follows a fortiori that ^extradition will not be 
granted by His Exalted Highness’ Government where such persons 
are in Hyderabad' even where circumstances exist which would give 
the British Courts jurisdiction under Section 179,' Criminal Procedure 
Code, and even though such surrender would tend to the convenience 
of the parties. One suoh case* indeed exists, but it is only a ’ fair to 
eurmiso that the point was overlooked by His Exalted Highness* Gov- 
ornnient and the case can hardly be taken as ajprecedent. 


f. x. p. 100 . 

e. B. P. 63. 

Lap. iu . 





NATIVE STATES. 

Extradition between one Native State and another is purely a 
matter of comity and the principle 1 ? which should govern it are thus 
described by the Resident in 1906 5 : — ** Extradition between any two 
Native States is a matter of comity lying altogether beyond the scope 
of a treaty whioh is binding only on the contracting parties. The 
surrender of criminals between Native States is neither more nor less 
on either side than an act of State entirely independent of any agree- 
ment and though it may perhaps be convenient to take the Extradition 
Treaty with the Government of India as a general guide in dealing 
with such cases as may arise it affords no reason why extradition 
should not he granted independently of its provisions when circum- 
stances appear to indicate that the grant of it is not inexpedient. 
There is the more reason why the provisions of the Treaty should not 
he too closely followed in cases to which it does not apply in that the 
Treaty itself is nearly forty years old and in its recent proceedings the 
Government of India have taken a wider view of their obligations 
than that generally accepted in 1867. It Eeems therefore to the Resi. 
dent that in their dealings with one another the Government of Native 
States might well take a larger view of their powers and obligations 
than that which is taken by the Hyderabad Extradition Treaty, espe- 
cially in cases like the present in which the offender whose extradition 
is asked for is a subject of the State making the request ; for nothing 

’ . >• -_i .-i *_ anjr Government than that 

foreign criminals. The moro 
, . ■ criminals the more persons 

who would bo liable to extradition from British India will tend to seek 
shelter in States whioh follow a narrower policy in the matter.” 

It lias been a long-standing practice for the Hyderabad State to 
grant and obtain surrender with other Native States and cases of sur- 
render are recorded between Hyderabad and Bhavnagarand Juna^adh 
in I860, 11 Bhopa war Agency in 1887“ and Abalkotc in 1892. d It is 
proposed here to examine the principles governing such surrender 
under the following beads : — 

(а) States with which extradition is arranged. 

(б) Offcncos for which surrender is arranged. 

(o) Persons who are surrendered. 


*.£.?. 87. 
b. E. P. 4. 

e. Long £!« of 1SS7 (col ia E. P.) 
4. E. £. 43. 
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A . — States with which extradition is arranged. 

In 1898* the Jaora Darbar {Halwa Agenoy) requested the sur- 
render from Hyderabad of a man charged with murder and the Hyder- 
abad Government laid down the important principle that though 
His Exalted Highness' Government aro not bound by any treatyto' 
surrender accused persons to Native States yet His Highness bad com- 
manded that in future demands for extradition from Native States 
should be granted, provided they ore reoeived through the .Resident and 
arc made in conformity with the provisions of the extradition treaty 
between the British Government and the Hyderabad Government and 
on the understanding that similar requisitions from His Exalted High- 
ness’ Government would be acceded to on the same conditions. This 
principle has been widely followed since and definite agreements have 
beon arrived at for mutual surrender between Hyderabad and Alwar/ 
Bsroda/ Indore, h Jodhpur, 1 and Mysore. J The usual form of such 
' * " r ’* ” Tn future the surrender of accused persons 

*. iS9* Government and the State will be 

„ x 4 down in tbo Extradition Treaty between 

the Government of India and His Exalted Highness’ Government. 

The Extradition of such accused'persons as are required by the 

Stato will he arranged in accordance with His Exalted Highness' 
Extradition Act and similarly those rvhoso surrender is required by 
Hi9 Exalted Highness’ Government will he dealt with under the 
Extradition Act of the Government of India.” 

In the onBe of Mysore the agreement goes further and provides 
for the surrender of persons charged with offences susceptible of extra- 
'dition under the law in force in British India or punishable with im. 
prisonment for two years or more under th*o laws in force in either 
State relating to Railways, Post Office and Telegraphs. 

A subsidiary agreement* has been made with the Jaipur and 
Alwar Barbara whioh reads as follows 


“In future when Minas of the Jaipur and Alwnr States are sur- 
rendered to His Exalted Highness’ Government they, -will bo made 
over after their release from prison to the Darbar to which they belong 
to be kept under surveillance at their homes ; and it is understood 
that in return the Jaipur and Alwar Darbara will resurronder any 
member of Criminal Tribes to His Exalted Highness* Government, 
a list of whioh is hereto annexed.” 


e. Z. P. «0. 
U E. P. 03. 
g. E. P.107. 
6. E. P.120. 
I. E.P.11B. 
j. E. P. 00. 
V- e. r. us. 
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Apart from these States with which a more or less formal agree- 
ment has been concluded surrender is freely arranged with other States 
in accordance with the principles enunciated above, 1 and cases are 
recorded of surrender between Hyderabad and Akalbote “ Chhattis- 
garli/ Jaipur, 0 Kathiawar States, p Kolhapur,* Ram pur,' Savanur/ and 
Travaueore* 

B . — Offences for which surrender is arranged. 

The form of extraditional agreement quoted above is clearly in- 
tended to assimilate surrender between Hyderabad and other Native 
States to surrender between British India and Hyderabad, providing 
as it does that the principles of the Extradition Treaty of 18G7 should 
apply, the prooedure being that of His Exalted Highness’ Extradition 
Act in cases of surrender from Hyderabad and the Government of 
India Extradition Act in cases of surrender to Hyderabad. It appears 
however from the correspondence of 190G 1 regarding tho surrender of 
/ Ohhaturbhuj from Hyderabad to Baroda that the intention of tho 
Resident was to induoe the Hyderabad Government to adopt in their 
'dealings with othor Native States a wider schedule of offences than that 
of the Treaty j in that very case indeodHis Exalted Highness* Govern- 
ment agreed to surrender for an offence of cheating which was not 
ontered in the Treaty/ 

In praotice wo Had that extradition has been freely arranged In 
accordance with the Schedule to the Extradition Act both beforo and 
sinoo the policy of entering into formal agreements made its appear- 
ance. Thus surrender has been granted for offences of cheating/ con- 
cealing a kidnapped person/ criminal broach of trust/ escape from 
lawful custody* and kidnapping/ while in the case of Mysore surrender 
has even been granted for an offence under tho Railway Act/ It 
may be assumed therefore that generally Bpenking tbo Hyderabad 
Government would bo willing to grant surrender on terms of recipro- 
city to other Native States for any offence for which surrender is 
granted to British India. 

l. e. p. co. — 

m. E. P. 43, 117. 

n. E. 1‘. 83. 

■©• E. P. 101. 

p. E. P. 4, 133, MO, 161. 

q. E. r. 4'J, 76, 119. 

r. E‘ P. HO. 

. b.E.P.130. 

t E. P. 164. 


a. E. P. 87. 

t. AlthonhHU Exalted ffishneaj* Gorensment agreed to its indtmoa two yews liter. FSij 


•w.E.P.67. 

x. E. P. 93. Fide howeret Appendix A, which shows th»t tho contacting piriltt xj-rted 1 1 

re>r»rd c»sm of kidnapping u included la ths Tmty. ^ 

y. E, P. 101, 137, 132, 160. 
x. E.T. 85, 80, 130. 

x. E.P.4J.154, 

t.E.F,W, 
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0 .— Persons toko are surrendered . ' 

The question of tlie nationality of the person to be surrendered 
has only been specifically raised in a few cases but these will be suffi- 
cient to show that here also His Exalted Highness* Government follow 
the practice in respect of British India and surrender their own subjects 
when special reasons exist for so doing, Thus in 19 lO* His Exalted 
Highness* Government refused to, surrender one of their own subjects 
to Akalkote but when it was -pointed out that some of the accused 
persons and many of the witnesses wero not Hyderabad subjects they 
agreed to surrender as a special case. Similarly where His Exalted 
Highness* Government sought extradition from the Ilajkote d and Juna* 
gadh' Darbars of subjects of those Darbars they gave special reasons 
for applying. 

In a case of 1905 f a British subject was surrendered from Hydor- . 
abad to Kolhapur without comment but a year later when the question 
arose of the surrender of a British subject from Hyderabad* to liaroda 
His Exalted Highness' Government wrote that as the man was a 
British subjoot lie could not he surrendered but they would gladly 
surrender him to the British Government. On this the Resident wrote 
“It appears to the Resident that as his rendition would he purely an 
act of comity the fact of his being a British subjeot does notaffeotthe 
right of His Highness the Nizam’s Government to surrender him to 
the Baroda Darbar should they so desiro and Mr. Rayiey would bo 
glad to learn the grounds on which the opinion expressed in your 
letter is baBod. Ohhattarbhuj would certainly be surrendered by the 
British Government under the Extraditon Act if ho wero found in 
British India and it seems undesirable that ho should escape trial on 
tho charge brought against him in Baroda merely because ho has 
sought refuge in another Nativo State”. 

To this His Exalted Highness’ Government replied that thoy had 
not deemed it expedient to surrender the man who was a British 
Bubjoot to a foreign Stato without the intervention of the British 
Government but ns tho Resident had no objection His Exalted 
Highness* Government had no hesitation in issuing tho required orders.- 
Regarding the warrant neoessary to cover transit through British India; 
vide 'Warrant. 


c. E.P.U?. 
e.Eir.ica 
b.E.F.181, 
L E. P. 78. 
g.E.r.BT* 
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NIZAM’S SUJECT3. ® 

The Treaty* contains a provision to tbe effect that neither Govern- 
ment shall be bound to surrender its own subjects, but in practice this 
provision has been regarded as obsolete and both Governments now 
surrender freely their own subjeots provided some special reason is 
shown for making the requisition, such as the convenience of the 
parties. In 1887 after refusing 1 * to surrender one of their own subjects 
in one case His Exalted Highness’ Government subsequently granted’ 
surrender in another, and in 1890 d they again granted surrender of one 
of their own subjeots where it was shown that Buch surrender would 
conduce to the ends of justice. In the same year* the First Assistant 
Resident noting on the practice wrote “Where the surrender is likely 
to facilitate the trial or otherwise further the ends of justice the 
Nizam’s Government may generally be asked to surrender its own 
subjects and requests under similar circumstances from the Nizam’s 
Government for the Burrcndor of British subjects may also be enter- 
tained.” In that year also the Bombay Government issued a resolu- 
tion* in which they stated “ It may ho remarked that for the further- 
ance of justice an understanding between the Resident and the Nizam’s 
Government has sprung up under which the Residont exeroises his 
option in certain cases so as to give a warrant for tho extradition of 
British subjeots. In the same way it is understood that the Govern- 
ment oE llis Highness is as ready in similar cases to surrender his 
subjects ns the Resident has been to obtain tbe surrender of British 
subjects.” 

In 1891' however His Exalted Highness* Government showed a 
reluctance to go beyond the Treaty oven where special reasons were 
shown, and tho Residont wrote that though they were undoubtedly 
within their rights in refusing yet the provision of tho treaty was old- 
fashioned and opposed to the only true and sound principle that an 
offenco should as a rule ho tried where it was committed and where 
the evidence was readily available and was calculated to lead to a 
great deal of trouble and expense and failures of justice. This. right 
had of lato froquontly been waived both by tho Nizam’s and British 
Government and tho Resident was under the impression that thero 
was a sort of understanding that it should as a rule not be insisted upon. 
Ho further expressed most strongly his opinion that eaoh side ought* 


ft. Appendix A, 
b. 13. V. 6. 

e. E. 1*. 0. 

d. E. 1*. 2d. 

e. E. I\ 29. 

f . No. 7137, dftted lit Decanter 1890: Fi&E. P. SO- 

g. E. P. 33, 



to waive the provision in the Treaty and surrender its own subjects for 
offences committed in the territory of the other except when some 
special reasons of Sonvenience or otherwise indicated au opposite course. 
In the end the Minister agreed to surrender. 

In 189o h His Exalted Highness 1 Government against displayed an 
inclination to resile from the arrangement and although it was pointed 
out that in E. F. 38 Sir Asmam Jab had agreed to conform to tho 
then existing practice surrender in these two cases was only granted as 
a special oaso and “not in pursuance of a general policy." Subse* 
cpiently however the arrangement seems to have received general 
recognition and little trouble has recently been encountered- But 
in 1908‘it was necessary to direct the attention of Bombay Magistrates 
to the condition that in asking for the surrender of Nizam’s subjects 
special reasons should be given and the Bombay Government issued 
Kesolution No. 1172, dated 23th Eebruary 1900, on tlie subject. In 
the absence of such special reasons surrender would probably be re- 
fused, J but the fact that soveral persons are being tried together some' 
of whom are British subjects and others Nizam's subjects is a sufficient 
reason.* 

It may he noted that His Exalted Highness’ Government are 
prepared to surrender their own subjects to Nativo States on tho samo 
toms. 1 


L. E, P, SO SL 

i. t. r. io3. 

j. E. r. 135. 

L e. r. 165. 

L E, r. 117. rt* NaUtc EUtca, 






PARAMOUNTCY. 


The British Government as Paramount Power in India possesses 
certain incidents of Paramountcy which can conveniently 00 consi- 
dered under one head. As instances of this Paramountcy may be quoted 
the obligation of Native States to surrender deserters from the British 
Army and the limited jurisdiction which they possess over sepoys of 
the British Army. 8 It has also been laid down as a general principle 
that no law or treaty is required in order to enable the Government 
of India to demand the extradition of any person from a Native State. 
There are however certain well-defined limits within which this power 
is liable to bo exercised but behind all extradition proceedings lies' this 
little-used but powerful reserve of strength by means of which in the 
last resort extradition can bo demanded as an not of State. 

It is here proposed shortly to discuss the general powers of juris- 
diction which the Governor-General in Council possesses by virtue of 
Statute over- Government servants, European ‘ British subjects and 
Native Indian subjects of His 'Majesty within' Native States. The 
limitations which have been imposed upon the exercise of these powers 
ob a concession to the Hyderabad State are specified under the appro- 
priate heads. b 

In Maopherson, Volume VI, Appendix I will he found a list of the 
Statutes in force in Native States in India. In particular the follow- 
ing require to be noticed “ 

Section 22, Indian Counoils Act (24 and 25 Vic. cap. G7), whioh 
empowers the Governor-General in Council to mafco laws and regula- 
tions for nil servants of the Government of India within the dominions 
of Princes and States in alliance with His Majesty. 

Section 3, Indian High Courts Act (28 and 29 Vic. cap. 35), 
which empowers tho Governor- General in Council to authorise and 
empower High Courts to exercise jurisdiction in respect of Christian 
subjects of His Majesty resident within Native States. 


Section 1, Government of-India Act (23 and 2D Vic. cap. 17), 
whioh empowers the Governor-General in Council to make laws and 
regulations for at! British subjects of His Majesty, whether in the 
service of the Government of India or not, within* tho dominions of 
Native Slates. 


n. Vii* Deserters an<l Fepej-s of tie British Army. 

k Tide GcTtromant lemoti, Europeans snJ Americans and Natire Indian nbiecti. 
• WoirUoTernmeot cf Iota-Act, 1915 sad 1916. 
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Section 1, Indian Councils Act, 1869 (32 and 33 Vie, cap. 98), 
which empowers the Governor -General in Counoil to make laws and 
regulations for Native Indian subjects of His Majesty without and 
beyond as well as within the territories under the dominion of His 
Majesty, and 

The Foreign Jurisdiction Act (53 and 54 Vic. oap. 37), which 
provides for the exercise of His Majesty’s jurisdiction outside His 
dominions. 

The machinery for setting in motion these oxterritorial powers is 
provided by the Indian (Foreign Jurisdiction) Order in Council, 1902,° 
issued under the Foreign Jurisdiction Act, which gives the Governor- 
General in Council power to exercise jurisdiction on behalf of His 
Majesty and to delegate his powers and jurisdiction to any servant of 
the British Indian Government as he shall think ■ fit. Further in 
order to carry the Order into effect he may make such rules and orders 
as may seem expedient, and in particular for determining the law 
and procedure, for determining the persons who are to exercise juris- 
diction and their powers, for determining the Courts, &c., by whom 
and regulate the manner in which any jurisdiction auxiliary or inci- 
dental to or consequential on the jurisdiction under the Order is to he 
exercised in British India. 

Macpherson, Volume VI, Appendix [I, gives a list of the Acts of 
the Governor-General in Connoil which are in force generally in all 
Native States or contain special provisions relating to^Native. States., 
This list contains that body of law whioh a person subject to the ex- 
territorial jurisdiction of the Governor-General in Council carries witu 
him as his personal law even when he passes beyond the limits of Imtish 
India. To take an example. Sections 3 and 4 of the Indian Fenal 
Code provide that that Code shall apply to all Native Indian subjects 
of His Majesty in any plaoe without and beyond British India, ana to 
any other British subject and to any servant of the King* whether n 
British subject or not, within the territories of any Native Prinepor 
Chief in India. Thus supposing a Native Indian subject ot 4iis 
Majesty commits murder in Hyderabad, ho commits on offence^ no 
only against the laws of the State, hut also against tho Indian l enai 
Code, and he can be tried for it by a British Indian Court m the same 
manner as if he had committed the offence in British India. Similarly 
tho law of procedure is made applicable to him by Sections 188 ana 
189 of the Criminal Procedure Code. 

It will bo observed that Section 188, Criminal Procedure Code, 
contains aproviso to the effect that no such charge shall ho inquired* 
into in British India unless the Political Agent certifies that in ms 


c- tlsepterion, Vclaffis YT, Appccdi* III. 
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opinion the charge ought so to he inquired into ; and further that any 
proceedings taken under the Section shall be a bar to further proceed- 
ings under the Foreign Jurisdiction Order in Council in respect of the 
same offence in any territory beyond the limits of British India. This 
brings us to a consideration of the alternative procedure which is pro- 
vided for'dealing with such cases outside British India. It will he well 
however at.the outset to distinguish this from what may be called the 
conceded jurisdiction of the ordinary State Courts. Thus ordinarily a 
Native Indian subject of His Majesty committing an offence in Hy- 
derabad would he tried by the Hyderabad Courts and no question 
would arise of his trial either by the special machinery now to be 
detailed or by the Courts of British India.* Such jurisdiction however 
is merely exeroised by Native States as a concession and behind it lies 
the power of the Governor-General in Council to demand extradition 
in order that he may exercise his own jurisdiction. The nature of these 
concessions is, as already stated, indicated under the appropriate heads. 

The machinery of this alternative procedure is provided by means 
of Notifications issued by tho Governor-General in Council in exercise 
of tho powers conferred on him by tho Indian (Foreign Jurisdiction) 
Order in Council, 1902. Thus Notification No. 18G3-I.A., dated 13th 
May 1904* directB that the criminal law and law of procedure for the 
time being in force in British India shall for the purposes oE any power 
or jurisdiction exercised under that Order apply to all subjects of His 
Majesty, while Notification No. 3089-1., dated 18th September 1890 f 
introduces a modification of tho Criminal Proceduro Code regarding 
the power of the First Assistant Resident to refer and transfer cases to 
Justices of the Peaoe, 

With regard to persona other tb&n European British subjects 
Notification No. 1039-L, dated 22nd May 1885* provides that within 
. tho limits of His Exalted Highness tho Nizam’s territory in all cases in 
which tho Gorornor-Gonoral in Counoil may lawfully cxeroiso powers 
within such territory tho Superintendent, Residency Bazars, shall exer- 
cise tho powers of a Distriot Magistrate ; the First Assistant Resident 
those of a Court of Sessions, and tho Resident those of a High Court, 
in respeot of all offences over which magisterial jurisdiction is oxer- 
cised by the Superintendent of the Residency Bazars or the jurisdiction 
of a Court of Sessions' by the First Assistant Resident. The First 
Assistant Resident is further empowered to take cognisance of an 
offence without tho accused person being committed to him. Simi- 
larly tho Cantonment Magistrate, Aurangabad, is given the powers of 
a Magistrate of tho First Glass.* 


<3. Vide Natiro Indian Subject. 

•« Macphenoo, Volume VI, Appendix 17. 

L Maephenou, Volume I, page 215. 
c. Maepheraon, Volume I, page 215. 

» NoUScjUm Ha 837MA, dated 2!rJ Jja, 13},, 


Hlttisncj, Telaai J, rij> lir, 
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Over European British subjects in Hyderabad the High Court 
of Bombay 5 exercises the jurisdiction of a High Court and Justices of 
the Peace are directed to commit such persons for trialjto that Court. 1 

Justices of the Peace are invested with all the powors of a Birst 
Cla^s Magistrate in regard to European British subjects and are also 
empowered to hold inquests. 1 The following persons 1 being European 
British subjects have been appointed Justices of the Peace in the State 
of Hyderabad the Pirst Assistant Resident, the Superintendent, 
Residency Bazars, the Second Assistant Resident, and the Cantonment 
Magistrates of Secunderabad and Aurangabad; 

Special provision is also made for the trial - of European British 
subjects in Notification No. 579-1)., dated 26th January 1917“ which 
constitutes the Special Magistrate (being a European British subjeot) 
in the territories of His Exalted Highness the Nizam to he a Justice 
of the Peace and directs that the Courts to which he shall commit for 
trial shall he (a) the High Court at Bombay in the case of all European 
British subjects of His Majesty, and (b) the Resident(in the case of all 
Europeans and Americans not being European British subjects. 



Ibe bead '.fcuropaaus sed ActriMns.* 
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PERIOD OP DETENTION PENDING EXTRADITION. 

Under Section 10 of tho Extradition Act a person arrested on a 
warrant issued in British India under that Section in connection with 
an offenoo committed in a Native State shall not be detained in cus- 
tody pending extradition for a longer period than two months, and His 
Exalted Highness’ Government on their part insist on a similar provi- 
sion regarding persons to be extradited to British India. An application 
for detention beyond the two months’ period can only bo granted with 
the sanction of the Local Government and would normally be rejeoted*. 
The mere faot however than a man Las been arrested and released in 
accordance with the two months* rule is not a bar to his re-arrest if 
found.* 1 


a. E. r. 6S MS. 

b, E. F. 63 tai 13*. 
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POLICE. . , 

Under the old Criminal Procedure Code (Act X of 1882) there 
was no procedure by which the police in British India could, arrest 
without warrant a person charged with having committed an extradil* 
able offence and in a case of 1891° it was held that such arrest was 
illegal. Section 54 (7) of the Criminal Procedure Code as it now 
stands however has legalised such arrest and the polioe of British 
India should where requisition is made by the police „of Hyderabad at 
once arrest the person pointed out, as is done in converse cases by the 
police of Hyderabad. In 1902 11 a British police constable instead of 
so arresting took the informant before a Magistrate in order that his 
statement should be recorded and a warrant issued. The matter wa9 
brought to the notice of the Bombay Government who issued Resolu- 
tion No. 3578. J., dated 30th .Tune 1903 directing that the provisions 
of Seotion 54 (7), Criminal Procedure Code, should be strictly complied 
with. 


The police of British India have no authority to arrest persons in 
Hyderabad 0 nor can they hand over a person arrested in their jurisdic- 
tion in the absence of extradition proceedings. 4 The proper course 1 * 8 

for the police after arrest to take the offender before tho nearest Magis- 
trate in their jurisdiction and obtain a warrant under Section i i . 
Extradition Act, leaving it to the Magistrate to report the case witn a 
view to extradition proceedings beiog taken. 

Similarly ,tlie custody of tlje Nizam’s police in British Indio 
British Police in Hyderabad is illegal.' If # it j 3 ,? ec ® s3a i r ^f nrma ti 0 n 
Nizam’s police to. recover property in British India n i . 

received from persons in their custody the proper cours 
obtain all the available information and ask the pol oe 
India to reoover the property. 

. As to tho value of a police report as prima facie evidence vide 
‘ Evidence. 

As to the arrest of sepoys of the British Army ia Hyderabad vide 
Sepoy of the British Army. 

As to the case of a warranUssued to legalise the P^age 
British India of a person extradited from one- Native St 
vide Warrant. • 


*;E. P. 56. 
b. E.p.yz. 




PRISONER. 


There was in the past a good deal of confusion in the matter of 
the extradition of persons already undergoing a sontonoo of imprison- 
ment. Thus in 188S® in the case of a man who had been sentenced to 
undergo 8 years* rigorous imprisonment the Minister was informed 
that he would he surrendered if required on the expiry of his sentence. 
In l fc 90* where the surrender to British India was required r.f a person 
undergoing trial at Raichur His Exalted Highness* tiovernment con- 
sented to his surrender after the triaf was over and before he should 
undergo sentence. Again in 1892® a Secunderabad convict who had 
been transferred to Amraoti and whose surrender was required by 
His Exalted Highness* Government was retransferred to Secunderabad, 
produced for trial before the City Court, then returned to Secunder- 
abad Jail whence after serving out his sentence ho was surrendered to 
Hyderabad in order to undergo his sentence there. In that year* 
however a doubt was felt as to the legality of surrendering to Hyder- 
abad a conviot undergoing imprisonment in a British jail and a rofer- 
enoe was made to the Government of India. They replied that in the 
particular case under reference as the term of imprisonment would ■ 
have expired or nearly so before tlio trial was oonoluded there was no 
objection to surrender. They added “ On the general question it is 
not clear whether on the retranvfer of such persons t> British territory 
they can be lawfully detained for the unerp r-d portion of their sen- 
tences In the^e circumstances it is obviously desirable that every 
case should he treated on its merits, regard being had to the nature of 
the offence for which the offender is undergoing punishment, the term 
of imprisonment as yet unexpirod, the nature of tlio offence for nhich 
surrender is demanded and the probability or otherwise of his being 
convioted for that offence.*’ 41 

This legal obstacle continued to be encountered* until the passing 
of the present Extradition Act (XV of 1903), Section 1 1 of which says 
that a person undergoing imprisonment in British India shall only ho 
surrendered on condition that ho is resurrendered at the termination 
of tlio trial; and that on,the surrender of suoli a person his sentence 
in British India shall he deemed to be suspended and shall revive on 
tho date of resurrender. The difficulties previously experienced were 
thus removed. 


c. K. V. 40. 

d. K. P. 41. 

ad. ThfM wordi are quoted In the Political OSLeera Jlaosal. raj* 49, l=t f or oW*-, 

they do not no* apply, 3 lor nusra 

e. K.P.CS. 



Section 11 (1) lays down that surrender should he subject to the 
condition of resurrender and His Exalted Highness’ Government insist 
on a similar condition in cases of surrender from Hyderabad. Where 
through oversight this condition is omitted resurrerider .can be obtained 
as if the condition had been inserted provided the' man has not hedn 
released,' If however he lias been released it would bo necessary to 
issue a warrant under Section 7, a copy of the conviction warrant and 
a descriptive roll being sufficient by way of prima facie evidence.* 

Tho normal practice i9 thus to surrender with a condition of re- 
surrender after trial. As a matter of convenience however where the 
expiry of the sentence is close surrender is sometimes postponed until 
expiry, no condition of resurrender being then necessary. 

The Prisoners’ Act can in the nature of the case have no appli- 
cation. 11 

Section 11 does not apply to the oase of a person undergoing 
imprisonment in lieu of security under the Criminal Procedure Code, 
as there is hero no ** offence ” or “ conviction The only course in 
Buch cases would be to postpone surrender until the expiry of tho 
imprisonment. 1 Such a course would however seldom be necessary, as 
all that is necessary is that suoh a person should not be set at liberty 
before tho period for whioh be has been ordered to give security ex- 
pires. 1 If such period i* likely to expire either before the trial is over 
or before the subsequent sentence it any expires immediate surrender 
would seem desirable. Snob oases are very parallel to those of ordinary 
convicts before tho passing of the present Extradition Act, and in 
deciding whether or no surrender should be granted it would be well 
to take into consideration the circumstances indicated by the Govern- 
ment of India in the passage nbove quoted,* Conditional surrender 
would appear to he illegal in such cases. 
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PROCEDURE. 

Where, as in the case of Hyderabad, a Treaty exists it is open to 
the State concerned to elect whether in cases of extradition from 
British. India it will be guided by the Treaty or by the Act and Rules 
thereunder; and Rule 1* framed under Section 22 says that the Poli- 
tical Agent shall not issue a warrant under Section 7 in any case 
which is provided for by Treaty it the State concerned has oxpressly 
stated that it desires to abide by the procedure of the Treaty. 

The Hyderabad State has however definitely agreed to accept the 
procedure of the Act and an agreement to that effect was passed in 
1887.* Honoo so far as Hyderabad is concerned the procedure to bo 
followed in extradition from British India is that of the Act, although 
the agreement affects nothing but the procedure, the Treaty remain- 
ing otherwise intact. 0 This was very fully discussed in a correspond- 
ence of 1690 d when the Bombay Government issued a Resolution 
pointing out that the later agreement loft the Treaty uutouohed except 
as regards procedure. Thus although the Resident might under tho 
Act issue a warrant for tho surrender of a British subject charged with 
offences other than those stated in the Treaty, tho agreement of 1S87 
did not supersede tho conditions laid down in Articles 2 and 4 of tho 
Treaty and His Exalted Highness’ Government could not demand tho 
surrender of such persons as of right. 

The points involved as regards procedure were again discussed in 
a recent caso* in whioh His Exalted Highness* Government had been 
asked to surrender a man without prima facie evidence and had in 
roply made a request for reciprocal treatment. In the notes on tho 
oase it was pointed out that in extradition from British India 
we could not depart from tho procedure laid down in the Act and 
Rulo% without the orders of the Government of Indio. Rule 4 requires 
that the Political Officer shall satisfy himself by preliminary inquiry 
that a prum facie case exists. A reply was given to the Minister to 
tho effect that if a similar caso arose when prima facie grounds existed 
for believing the ncoused to have committed an offonce even though 
special circumstances prevented tho formal recording of tbe ovidenco 
of witnesses tho Resident would have no objection to bdvisin 0, tho 
surrender of tho accused with a view to meeting tho ends of justice. 
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It would however be understood that such a requisition would only be 
made in very exceptional circumstances and that speoial reasons would 
ho given for the non-submission of the usual evidence of criminality. 1 

In a still more reoent case* certain questions regarding procedure 
wore referred to the High Court of Bombay' but for the purposes of 
the reference it was unnecessary to answer these. 


f. F »< it Evidence md Wtrrtct. 

g. U. K laC. 
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PROPERTY. 

Property is surrendered freely on both sides irrespective of its 
value on the production of evidence. It is a not uncommon fallacy, 
based probably on Atticle 4- of the Treaty, that property of less than 
Rs. 100 in value cannot be surrendered,* but this appears to be due to 
a confusion of thought. There is nothing either in the Treaty or in 
the Extradition Act, which deal with offenders only, regarding the Bur- 
render of property. It iB surrendered as a matter of convenience or 
oomity, b the legal sanction for such surrender being found in the pro- 
visions of Section 523, Criminal Procedure Code 0 on the one hand, and 
Section 4.91 of His Exalted Highness* Criminal Procedure Code on the 
other. From this it is clear that the sole arbiter as to whether or no 
property shall be surrendered is the Magistrate 11 who passes the order 
and not as in extradition oases the Resident or His Exalted Highness’ 
Government as the case may he. It is of course irregular for the police 
to remove property from outside their jurisdiction without -first apply- 
ing for its surrender.® 

There would seem to be no objection to the surrender of property 
even in non-extraditablo cases* or where for instance a oriminal.is 
caught and puuished in one jurisdiction and has disposed of property 
in another.' 

It is often convenient that property should he temporarily sur- 
rendered for purposes of investigation 11 before its final surrender is 
applied for, and the difficulty of producing an abstract of evidence in 
order to obtain suoh surrender was in 1903 brought to notice by His 
Exalted Highness* Government. 1 Thereupon the Governments of 
Bombay and Madras and the Central Provinces Administration were 
addressed and an arrangement was come to by whioh the difficulties pre- 
viously experienced were mitigated. 1 In such oases direot correspondence 
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is permitted with the Magistrate whose order is required. It has how- 
ever been held by the Bombay Government that even in the. case. of 
the temporary surrender of property some evidence is necessary to 
enable the Magistrate to take action under Section 523, Criminal Pro- 
cedure Code, although the Magistrate would probably not require an 
unreasonable amount of evidenced - » 

The case of cash and currency notes is somewhat different, as the 
ordinary principle of law that possession by the taker is no defence 
against the owner of a chattel whose possession was lost by theft docs 
not apply to the case of a currency note or cash of which the owner- 
ship passes by mere delivery. 1 This howover is subject to the excep- 
tion that possession does not pass when the money is received mala 
fido. ra It follows that ordinarily cash or ourrency notes cannot he sur- 
rendered in the absence of evidence to show that they 'were received, 
mala fide. 0 Where however a note is required merely to complete the 
evidonce it may he surrendered on a condition of subsequent leturn.® 
It is also’submitted'that a case might occur in which the surrender cf 
money was required in order to give effect to an order under Section 
61tl, Criminal Procedure Code. 


k. E.P.63. 
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SEPOY OP THE BRITISH ARMY. 

In considering tbo rather complicated subject of the surrender of 
sepoys of the British Army it must be remembered that the ordinary 
law of extradition is overridden by the principle that the Government 
of India cannot admit the right of a Native State to deprive the Para- 
mount Power of the use of its soldiers while serving with the colours.* 
This guiding principle underlies all the rulings on the subject and 
requires to be borne in mind when any question arises. Two separate 
questions are really dealt with under this head, namely the jurisdiction 
of Native States over sepoys and the surrendor of sepoys to Native 
State for trial, but although the distinction is a very real one, in 
practice tho two questions tend to merge into one another and becomo 
rather two aspects of one and the same'qucstion. Thus although His 
Exalted Highness’ Government would have ipso faoto no jurisdiction' 
over a sepoy committing otherwise than on leave an offence in Hyder- 
abad, yet in certain ciroumstances if his surrender could bo granted 
without detriment to military requirements and is otherwise desirable 
the bar to their jurisdiction might be removed and the man might bo 
surrendered.^ In other words what wo have first to look to is not, as 
in an ordinary case of extradition, whether the case falls within the 
four corners of the Extradition Act, but whether pr no tho jurisdiction 
of Bis bxalted High mss' Courts is barred and if it is whether or no 
tbo circumstances are such that the bar can and should be removed. 
If their jurisdiction is not barred or if for sufficient reasons it is con- 
ceded then surrender follows as a matter of course. 


The principle of Paramountoy above enunciated clearly suggests 
a distinction between cases in whioh a sepoy oommits an offence while 
on leave and those in which he commits an offence while serring with 
the colours, while tho latter class can again bo sub-divided into cases 
whero the sepoy is "on duty” and those whero he is "off duty’*. 
This distinction is indicated in the earliest recorded case* in which one 
Muhamrm " ' *’ Aurangabad Court with an 

offence of rtb tho colours. His depo- 
sition was ^ ■ to his regiment for being 

kept under surveillance. Ho was sentenced to one year's imprison- 
ment and his surrender was requested. The General Officer Command- 
ing, Hyderabad Contingent, refused to hand him over remarking that 
“ns ho was serving with his regiment at the time the offence if any 
was committed in the cantonment of Aurangabad and tho Taluqdar 


*. £. P. 7?. 
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had no power to try him unless he had been made over for trial by 
order of the Resident.” The Resident for these reasons refused to hand 
him over and orders were Issued by the Hyderabad Government to 
quash the proceedings. ^ In this case the principle is laid down that 
where a sepoy serving with his regiment commits an offence even out- 
side the Cantonment he can only be tried within the Cantonment unless 
made over for trial by order of the Resident. 

In 189S d this question of the jurisdiction of His Exalted High- 
ness’ Government over sepoys of the British Army again oamO'iqn 
The Resident addressing the Government of India in. paragraph! 3 of 
bis letter stated his opinion that no native soldier is amenable to the 
Nizam’s Courts for an offence committed while serving with the 
colours. He added his opinion* that a Native soldier if arrested within 
8tnte limits “otherwise than on duty ” on a oharge of an offeace com- 
mitted in such jurisdiction while on leave or prior to enlistment is 
considered amenable to the jurisdiction of the Nizam’s Courts, and in 
paragraph 4 ho inquired whether in the ovent of such offenco being 
extraditable and the sepoy having rejoined the colours extradition 
should he granted. 

The Government of India in letter No. 1955-1., dated 9th Jnno 
1894 Btated that Native States only had jurisdiction in the following 


(1) When a native soldier while on leave within a Native State 
commits an offence which renders him liable to arrest, and 

(2) When a native soldier while on Jea^e within a Native State 
is arrested for an offence committed by him on some 
previous occasion provided tho offence is one of ttiose 
ontered in tho sohedule to the Extradition Act In us no 

• principle enunciated in paragraph 3 of the Reside : n * 

required modification inasmuch* as the 0 iI Gn0 v3ff vn fH n tn 
ted before the sepoy’s visit on leave to the 
must have been an extraditable one and need no . J 

have been committed before enlistment. The question 
raised in paragraph 4 was loft undecided. 

t In 1895* a case oocurred in which a nativo f J y. °driv i n ^ o f °a 

Artillery was arrested and convicted of an offonca of r 5. . 

bullock cart by tho Nizam’s Court. As tho man was sor mg * 
colours at the time it was pointed out . that tho Nizams 
jurisdiction and tho Minister was asked to havo the proceed ling , 
celled. Tho Resident in noting drew attention to the correspondence 
in E. P. 42 and remarked that “ cn leave ” did not includo« off duty , 
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but that a man who was merely “ off duty ” was still u serving with 
the colours ”, so that in the present instance it mattered not whether 
the man was “ on duty " or “ ofE duty. ” 

These orders obviously left much to be desired and a further point 
was defined in 1900 when the Government of India ruled in letter 
No. 287-I.B., dated 16th January 1900 f that although the previous 
orders constituted a bar to the extradition of a sepoy serving with the 
colours when his extradition was sought under the Treaty, still if a 
native soldier is charged with an offence committed in a Native State 
and the circumstances leading up to the commission of the offence 
could not reasonably be connected with tko performance of his duties 
he might he surrendered to the State authorities for trial. 

The whole matter was however considered . in greater detail 
a few years later* when the Government of India issued the in- 
structions oontained in letter No. 1889-I.A., dated 18th April 1906. 
These instructions appeared to exolude the concession granted in letter 
No. 287‘I.B. f and a correspondence followed as to whether it was 
advisable, solely as a concession to Native States, to add to the instruc-, 
lions a rulo granting Political Officers discretion to hand over offenders 
to Courts of Native States in oases covered by letter No. 287-I.B: 
where suoh a course would better servo the ends of justice. Tho Resi- 
dent concurring in this proposal a revised letter 1 ' was issued hearing 
the same number and date and containing what must be regarded as 
the most recent authoritative instructions on tho subject generally. 

These orderB may be briefly summarised as follows: — 

Native States have jurisdiction over Native Offioers and sepoys of 
the Indian Army in the following cases 

(i) TVhen the man while on leave within a Native State com- 

mits on offence against the laws of tho State. It is im- 
material whether or no the offence is one which subjects 
him to arrest. 

(ii) When tho . man while on leave within a Native State is 

arrested for an offence committed by him in that 8tate on 
some previous occasion, whether or no the offence is one of 
those entered in the schedule to the Extradition Act and 
whether or no the offence was committed while on leave ; 
provided however that the man has not already been tried 
by the British authorities for the offenoe if committed 
while on duty. 


I.E.P.63. 
r.'E.'P. 77. 
h.B’P.'W. 




The Courts 'of Native States have do jurisdiction ' when the man 
while not on leave commits an offence within tho State unless jurisdic- 
tion has been specially conceded.- "Where however the offence is one 
which renders him liable to arrest if tho circumstanoes do not permit 
of immediate arrest by the military authorities the State authorities 
may arrest the man but must hand him ovor at once to the nearest 
Military authority. Should the Political Officer consider that for 
special reasons the offence is one which should be tried by the State 
Courts lie should direct the Military authorities 'to hand the man over 
to the State for trial or to postpone proceedings pending a reference to 
the Governor-General in Council. The Military authorities will then 
oitber hand the man over or refer the question to the Governor-General 
in Counoil. 

It may further he added that where a man is tried by the military 
authorities for an off enco committed in a Native State, in order to. 
promote justice and meet tho convenience of the witnesses his trial 
should tako place where tho exigencies of military service permit at 
the Cantonment nearest tho place where tho offence was committed. 





SUMMONS. 


Arrangements are in force for tbe service of summonses on wit- 
nesses in criminal cases between Courts in British India, Hyderabad 
and the Administered Areas, Sammonses for accused persons are not 
however forwarded whether received from British India for sendee in 
Hyderabad or the Administered Areas or from Hyderabad for servioe 
in British India or the Administered Areas ; nor are such summonses 
issued from the Administered Areas for service in British India or 
Hyderabad. At one time indeed they used to he forwarded 1 hut they 
were apparently seldom served and in any ease the praotico was open 
to the objection that they could not he enforoed. Hence the practice 
lias now fallen entirely into desuetude. 


Wo N0.4C7 of 1S08 (not in £. p.) und £. P. 67, 74. 


WARRANT UNDER 'SECTION 7, EXTRADITION ACT. 

When surrender from British India is granted for an extraditable 
offence a warrant under Section 7, Extradition Aot, is issued by the 
Resident. It is necessary to say something about (a) the issue and 
(6) the execution of such warrants. 

(a) The conditions under which a warrant should issue are laid 
down in the Rules framed under Section 22, Extradition Act.* These 
rules are self-explanatory but some thing may he said regarding Rule 
4. By this rule the Political Agent is required to satisfy himself hy 
preliminary inquiry that there is a prima facie case against the accused 
person. Tho rule formerly ran “ by preliminary inquiry or otherwise”, 
but the words “or otherwise ” were deleted by a Notification of 19I3. b 
During the debate in Council 0 on Act I of 1913 to amend the Extra- 
dition Act Sir Vithaldas Thaokersey mentioned a supposed tendency 
on the part of Political Officers to issue warrants arbitrarily. In def- 
erence to the views expressed in the discussion on this Act the above 
Notification was issued with a view to preventing the possibility of 
Political Agents issuing warrants without sufficient material for satis- 
fying themselves that a prima facie case exists. 

Thus provided tho Resident is satisfied that the prima facie evi- 
dence is sufficient he can issue a warrant for the extradition of any 
person charged with an offence extraditable either under the Aot or 
under the Treaty. In a recent case d a warrant was addressed to the. 
Chief Presidency Magistrate, B ombay, for an offence of cheating. The . 
Chief Presidency Magistrate felt a doubt in view of the fact that the 
offence of cheating was not entered in the Treaty* and he referred the 
case to the Local Government under Section 8*A. The Bombay Gov- 
ernment however refused to interfere and he then referred to the High 
Court the question among others as to whether in view of Section 18 
of the Extradition Aot the offence of cheating is an extradition offence 
so far as British India and Hyderabad State are concerned, notwith- 
standing its omission from Article 4 of the Treaty. 

Their Lordships in deciding that the offence of cheating was an 
extradition offence notwithstanding its omission from the Treaty 
remarked that the real question wa3 whether extraditing under the Act 
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for an offence not mentioned in the Treaty derogated from the provi- 
sions of the Treaty. They held for reasons given in their judgment 1 
that it derogated neither from the express nor from the implied pro- 
visions of the Treaty, thus confirming the oft-asserted principle that 
though neither side can do less than the Troaty require it is open 
to either side to go beyond it/ 

Warrants should according to an old precedent 11 whenever pos- 
sible contain the name, father’s name and surname of the accused 
person, the place where ho resides and his occupation ; but where an 
officer is deputed to identify tho man all these details would hardly ho 
necessary. , Normally tho name and father’s name of the accused per- 
son are sufficient to put tho question of identification beyond doubt, 
"Warrants should also invariably he signed by the Resident. 1 

There is another contingency in which warrants under Section 7 
may he issued. "When an offondet is surrendered from one Nativo 
State to another and has to pass through British India it is advisable 
that the Political Agent for the State to which extradition is granted 
should issuo a warrant to cover the transit of the aocused person 
through British India. 3 

(&) It is tho duty of the District Magistrate to whom tho warrant 
is addressed to execute it without demur and strict orders on this point 
have been issued by the Government of Bombay/ It must however 
bo borne in mind that undor Section 15, Extradition Act, tho Govern- 
ment of India or tho Local Government may stay any proceedings 
and cancel any warrant issued and it has becu stated that tho District 
Magistrate to whom tho warrant is addressed always had discretion to 
refer tho matter to tho Looal Government with a view to its talcing 
aotion under this section, 1 This point was brought prominently for- 
ward in tho discussion on Act I of 1913.° In consequenco of this 
discussion Section 8-A was added to the Extradition Act with a view 
to defining moro clearly the powers of a District Magistrate in this 
connection. Tho orders of tho Government of Bombay abovo referred 
to must therefore he road subject to this reservation. This power is 
howover only intended to he exercised when thero is something on 
tho face of tho warrant which indicatos a mistake or irregularity or 
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if the'accused person when brought before the Magistrate makes some 
representation which lends the Magistrate to think that the case is of an 
exceptional nature and that it should bo brought to the notico of the 
Local Government. 11 

An instance of such a reference has been given above. 0 

In executing a warrant it is only open to the Magistrate to grant 
bail if the warrant is endorsed under Seotion 8 or when he makes a 
reference to the Local Government. 5 

As to warrants for extradition to and from the Administered Areas 
see Administered Areas. 
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Appendix A, 

Extradition Treaty between* Her Majesty the Queen of Great - 
Britain and His Highness the Nawab Afzal-ud-Daula, Nizam-ul- 
Mulk, Asaf Jah Bahadur, G, 0. 8-1., exeouted by Bicbard Temple, 
Esquire, O.S.I., Besident at the Court of Hyderabad, by virtue of full 
powers vested in him by His Excellency the Bight Hon’ble-Sir John 
Laird Mair Lawrence, Bart., G. 0. B., and G. 0. 8. 1., Viceroy and 
Governor-General of India, on tho ono part, and Sir Salar Jang 
Makhtar-nl-Mulk Bahadur, K.O.S.I., by virtue of full power vested 
in him by His Highness tho Nawab Afzal-ud-Daula, Nizam-ul-Mulk, 
Asaf Jah Bahadur, G. 0. S, I., on the other part. 

Article 1st, 

* The two Governments hereby agree to Act upon a system of strict 
reciprocity, os hereinafter mentioned. 

Article 2nd, 

Neither Government shall he hound in any case to surrender any 
person not being a subject of tbo Govomment making the requisition. 

If the porson claimed should he of doubtful nationality, ho shall, with 
a view to promote the ends of justice, bo surrendered to tho Govern- 
ment making the requisition. 

Article 3rd. 

tNeithor Government shall ho bound to delivor up debtors, or civil 
offenders, or auy porson charged with any offenco not specified in 
Artiolo -ith. 


Article 4th. 

Subject to the above limitations, any porson who shall bo charged 
with having committed, 'r 5 * 1 ' 5 "* 1 *" or a 4 m jnj s . 

tered by, tho Governmcr 1 1 ■’ ■ ■ * r the under- 
mentioned offences, and - ' ' ■ ■ ' ■■ : ■> -.erritories of 

the other, shall bo surrendered ; -tho offences are mutiny, rebellion 
murder, attempting to murder, rape, great personal violence, maiming’ 
* r — *. s^W, 1 d-ry, hr—'"'- 1 - —ceiving property obtained 

'f.*i ■ ■ property exceeding 100 

: - ■ ’■■■ entering a dwelling house 

- ‘ : ‘ : ‘ house, or town, forgery 

or uttering forged documents, counterfeiting current coin, knowingly 



utterin'* base or counterfeit coin, embezzlement, whether hr public 
officers or other persons, and being an accessory to any of the above- 
mentioned offences. 

XcrE.~Thscffrs«Sofb'ItarcJ=?a=iaWccUca aw &!*o added to tie eS&w* 
cc2=e«!ed in Article -!ii (rvi# Mi=:stor*a Rcka Kc. >4337, dated 20th December 1570, 
Goremcent letter 27c. 543-P-, dated 17th March 1571). 


Article oth. 

In no case shall cither Government be bound to surrender any 
person accused of any offence except upon requisition duly made by, 
or by the authority ’of, the Government within wlicsc territories the 
offence shall be charged to have been committed, and also upon such 
evidence of criminality as, according to the laws of the country in 
which the person accused shall be found, would justify his apprehen- 
sion and sustain the charge, if the offence bad been there committed. 

Article Gin. 

The above Treaty shall continue in force until either one or the 
other of the high contracting parties shall give notice to the other of 
its wish to terminate it, and no longer. 

Article 7th. 

All existing engagements and agreements shall continue in full 
force. 

Signed, sealed, and exchanged at Hyderabad on the eighth day of 
ATay in the year of our Lord one thousand eight hundred and sixty- 
seTen. 

^Sicned) B. \TEATPLE, 

Resident. 
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Appendix B. 

Copy of an Agreement made between His Highness the Nizam and the 
Government of India , dated 2Ut July 1887. 

Whereas a treaty relating to the extradition of offenders was con- 
cluded on the 25th May 1867 between the British Government and 
the Hyderabad State ; and whereas the procedure prescribed by the 
Treaty for the extradition of offenders from British India to tho Hy- 
derabad State has been found by experience to be less simple and 
effective than the procedure proscribed by tho law as to the extradi- 
tion of offenders in forco in British India : It is hereby agreed be- 
tween the British Government and the Hyderabad State that tho 
provisions of the Treaty prescribing a procedure for the extradition of 
offenders shall no longer apply to cases of extradition from British 
India to the Hyderabad State, but that the prooedure prescribed by 
the law as to the extradition of offenders for the time being in force 
in British India shall be followed in every such ca9e. 
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. Appendix C. 

Uulcs framed under Section 22 of the Extradition Act . 

1. The Political Agent shall not issue a warrant under Section 7 
of the Indian Extradition Act, 1903 (hereinafter referred to as the said 
Act) in any case which is provided for by Treaty, if the State concern- 
ed has expressly stated that it desires to abide by the procedure of the 
Treaty, nor in any case in which a requisition for surrender has been 
made by or on behalf of, the State under Section 9 of the said Act. 

2. The Political Agent shall not issue a warrant under Section 7 
of the Said Act except on a request preferred to him in writing either 
by or on the authority of the person for the time bemg administering 
the Executive Government of the State for which he is Political 
-Agent or by any Court within such State which has been specified in 
this behalf by the Gorernor*General in Council or by the Governor.of . 
Madras or Bombay in Council, as the case may be, by notification in 
the official '• Gazette”. 

3. If the accused person is a British subject the Political Agent 
shall, before issuing a warrant under Section 7 of the said Act, con- 
sider whether he ought not to certify the case as one suitable for trial 
in British India, and he shall, instead of issuing a warrant, so certify 
the case, if he is satisfied that the interests of justice and the conve- 
nience of witnesses can be better served by the trial being held in 
British India. 

4. The Political Agent shall, in all cases before issuing a warrant 
under Section 7 of the said Act, satisfy himself, by preliminary inquiry 
that there is a prima facie case against the accused person. 

o. The Political Agent shall, before issuing a warrant under Sec- 
tion 7 of the said Act, decide whether the warrant shall provide for 
the delivery of the accused persons 

(a) To the Political Agent or to a British officer subordinate to 

the Political Agent with a view to his trial by the 

Political Agent, or 

[b) To an authority of the State with a view to his trial by the 

State Courts. - 

Before coming to a decision, the Political Agent s hall tahe the 
following matters into consideration:— 

(i) The nature of the offence charged; 

(ii) The delay and tronble involved in bringing the accused per- 

son before himself; 

(iii) The judicial qualifications of the Courts of the State; 
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(iv) Whether the accused person is a British subject or not ; and 
if he is a British (other than a European British) subjeot 
whether the Courts of the State, either by custom or by 
recognition, try such British subjects surrendered to 
tbem; and 

(y) Whether theCourts of the State have, by custom or by re* 
cognition, power to inflict the punishment which may 
be inflicted under the Indian Penal Code for an offence 
similar to that with whioh the accused person is charged. 

6. Notwithstanding anything in Buie 5, the Political Agent shall 
make the warrant provide for the delivery of tho acoused persons to 
himself (or to an officer subordinate to himself), or to an authority of 
the State concerned, as the case may be, if he is generally or speoially 
instructed by the Governor-General in Council to tty an accused person 
himself or to make him ovor for trial to the proper Court of suah State. 

7. In the case of an accused person made over for trial to the 
Court of tho State tho Political Agent shall satisfy himself that tho 
accused receives a fair trial, and that tho punishment inflicted on con- 
viction is not excessive or barbarous ; and if he is not so satisfied bo 
shall demand the restoration of tho prisoner to his custody, pending 
the orders of the Governor-General in Council. 

8. Acoused persons arrested in British India on warrants issued 
under Seotion 7 or Section 9 of tho said Act shall he treated as far as 
possiblo in tho same way as persons under trial in British India. 

9. A person sentenced to imprisonment by a Political Agent shall, 
if a British subject, ho convoyed to the most convenient prison under 
British administration, and shall there be dealt with as though he bad 
been sentenced under the local law: 

Provided always that this rule shall not ho construed so as to give 
such person any right of oppoat other than that allowed by tho rules 
for the timo being in forco for regulating appeals from tho decisions 
of tho Political Agent. 

10. Nothing in tbeso rules shall bo hold to apply to areas in 
Native States undor British jurisdiction in which the Code of Criminal 
Proocduro, 1893 (Act V of 1S9S) is in force. 



Appendix D. 

NOTIFICATION. 

No. 27. 

Hydehaiab ItrsiDCNCr, the 20th December 1834. 

Dhe following Rules hove been prescribed by the Government of India 
for the surrender of Hyderabad subjects accused of criminal 
offences , and present or living in the Cantonment of Secunderabad, 
and also for making requisitions for the surrender by Ilia High- 
nets the A team's Government of persona accused of having com- 
mitted a criminal offence tcithin the Cantonment of Secunderabad, 

Rule /.—Tho Resident nt Hyderabad is Authorized by tho Govcr- 
nor-GetJoral in Counoil to direct that any Nntivo Indian subject of 
His Highness tho Nizam may bo arrested within tho limits of tho 
Cantonment of Secunderabad, and delivered over to on official of tho 
Nizam, provided that tho Rcsidont shall issue no such order except in 
compliance with the conditions specified below, namoly 

(1) No Buch order shall bo issued unless tho Nizam’s Govern- 

ment applies to tho Resident in writing for the arrest 
and surrender of the porson in question. 

(2) Suoh application of tho Nizam’s Government shall furnish 

tho Rcsidont with information, written and duly authen- 
ticated, which ho considers to bo ealisfaofory on tbo 
following points — 

(a) that tho person whoso arrest and surrender arc required 
is a Nativo Indian subjoot of tho Nizam ; 

> (i) that suoh person is charged on reasonable grounds with 
having committed an offence (ns defined in Section 40 of the 
Indian Penal Codo) within tbo territories administered by the 
Nizam ; 

(c) that such person is in the Cantonment of .Secunderabad. 

■ (3) The Resident's ordor shall bo in sucli form as tbe Resident 
may, from time to time, think fit, provided that -r- 

(«) it shall be addressed to the Cantonment Magistrate at 
Secunderabad, and 

(b) it shall name the official of tho Nizam to whoso custody 
the person to be arrested shall be surrendered. 
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(4) A certified copy of the“ order shall be furnished by the 
Resident to the Nizam's Government, and shall bo 
presented by the official of His Highness named therein 
to the Cantonment Magistrate at Secunderabad. 

■fttite II . — There shall he no appeal from an order passed by the 
resident under the last preceding rule. 

HZ— The Cantonment Magistrate at Seounderabad is 
authorized by tho Governor-General in Council to exeoute, -within the 
limits ot the Cantonment of Secunderabad, an order of arrest and sur- 
render purporting to have been issued by the Resident in accordance 
With Rule T, provided that the official of the Nizam named in tho order 
sent by the Resident to tho Nizam’s Government presents to the Can- 
tonment Magistrate the certified copy thereof. 

Hule IV . — ]f any person charged before tho Cantonment Magis- 
trate or the Assistant Cantonmeut Magistrate at Secunderabad with 
having committed an offence (as defined in Section -10 of the Indian 
Renal Code) within the limits of the Secunderabad Cantonment is, or 
is believed to be, within the territories administered by the Nizam, the 
Cantonment Magistrate may send to the Resident an application for 
the arrest and surrender of such person, and the Resident may for- 
ward the application to the Nizam’s Government. 

Hule V . — An application under the last preceding Rule may ho 
made in such form as tho Residont may, from time to time, think fit, 
provided that it shall furnish the Resident with satisfactory evidence 
on the following’ P points : — 

(а) that the person whose arrest and surrendor are required 
is charged on reasonable grounds with having committed an 
offence (as defined in the Indian Penal Code) within the Canton- 
ment of Secunderabad ; and 

(б) that suclf person is in the territories administered by His 
Highness tho Nizam. 

Rule VI . — In tho event of an application for arrest and surrender 
under the last preceding Rule being complied with by the Nizam’s 
Government, the Cantonment Magistrate at Secunderabad shall take 
monsures to bring tho person surrendered to trial according to law 
beforo his own Court or before tho Court of the Assistant Cantonment 
Magistrate at Seounderabad. 

(By order) 

J. CUNIXGI1AM, 

First Mtistant Resident. 



Appendix E. 

Form of cession of jurisdiction over Jlailicoy hands. 

X, Nawab Muhammad Fazl-ud-din Khan* Sikandnr Jang, Iqbal- 
cd-Bnula, Iqtidar-ul'jMulk, Viqar.ul*Urara Bahadur, K.O.r.E., 
Minister of Ills Highness the Nizam of Hyderabad, by direction of His 
Highness Iho Nizam of Hyderabad, and having nis Highness* fall 
authority in this behalf, do hereby declare and make known that If is 
Highness tho Nizam of Hyderabad codes to the British Government 
lull and cxelusivo power and jurisdiction of every kind over the lands 
in tho said State, which arc, or may hereafter be, occupied by His 
Highness tho Nizam's Guaranteed Stato Hallway (including all' lands 
occupied for stations, ' " ’ ‘ * **’* • * * ' '*cr railway purposes) 

and over all persons a - the said ‘lands, and 

His Highness’ GoTcniwem snail not exercise any jurisdiction what- 
ever on the said line of Hailway. 

Provided, however, that the British Government will not exeente 
any criminal process against any person in (1) tho public serrico of 
llis Highness* Government, (2) His Highness* private service, on 
account of any offence committed, or said to bavo boon committed, in 
any placo other than on a lino of railway over which tho Government 
of India oxeroiso criminal jurisdiction. 

A porson is in tho publio sorvico of His Highness* Government 
when bo is paid by tho Dewnni rovenues in respeot of bis employment 
or receives any emoluments thorefrom, provided that in tho former 
class the pay is not Ices than Its. 100 per mensem and in tho second 
that tho emoluments are paid by way of Hansab of not less than ■ 
Its. 100 per annum, and that tho Mansabdar ^produces a certificate 
granted by His Highness’ Government declaring him to ho suoh, 

A person is in His Highness* private sorvico when he is employed 
under His Highness* orders, in attendance on His ' Highness* person 
in his place or employed^ under the orders of His Highness’ Sarf-i- 
kbns Secretary in administering the affairs of the Sarf-i-kbas, A 
person who is a servant of His Highness’ privato servant is not in His 
Highness* private service. 

Although His Highness hereby undertakes to cease to exercise juris- 
diction on the said line of railway, His Highness retains the right to 
receive, as he has hitherto recoived, the excise and customs revenue 
accruing on tho said lands, which aro, or may hereafter be, occupied 
by the said railway : therefore His Highness makes this cession subject 





to the proviso that the British authorities on the said lands will grant 
to officers in the public service of His Highness* Government all those 
facilities which hare hitherto been allowed to them for the purpose of 
realising the said exoise and customs revenues. 

Signed and sealed on the 2Sth day of May 
One thousand nine hundred aDd one, A.D. 

VIQAK-Tf L-UMR A. 
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Appendix F. 

Jurisdiction in Secunderabad, Residency Bazars and Railway Zand 

t 1- Tho subject of the Resident's jurisdiction in Secunderabad, tho 
Residonoy Bazars and Railway lands i9 intimitoly connected with that 
of extradition and for a proper understanding of our extradition policy 
in respect of these areas which nro known ns the Administered Areas 
it is essential to grasp tho principles upon which this jurisdiction is 
based. As however this subject is soparato from, though germane to, 
that of oxtradition these notes arc given in tho form of an Appendix. 

Tho jurisdiction of the British authorities in theso areas falls 
under the head of extra-territorial jurisdiction,” that is to Gay it is 
jurisdiction exorcised by the Governor-General in Counoil in areas 
outsido tho limits of British India- Two questions naturally suggest 
themselves. First, how has the Governor-General in Council acquired 
this jurisdiction ? And secondly how does ho exorcise it ? A general 
answer to tho first question is supplied by tho preamblo to the Indian 
-(Foreign Jurisdiction) Ordor in Council, 1002,“ which says “Whereas 
by treaty, grant, usage, 6utTcranco and other lawful means His Hajesty 
tho King has powers and jurisdiction, exercised on His behalf hy tho 
Governor-General of India in. Council in India and in certain Terri- 
tories adjacent thereto And a general answer to tho second question 
is supplied hy tho provisions of tho same Order in Oounoil hy which 
the Governor-General in Oounoil is empowered to mako such rules and 
orders as may seem expedient for carrying the Order into effoct. 

2. It is important to keep theso two questions apart and to re- 
member two things, («) that tho Governor-General in Oounoil can only 
exercise jurisdiction within tho limits of tho treaty or grant for as has 
been remarked “ tho stream can riso no liigbor than its source ”, and ( b ), 
that the authority of Courts and officers within tho Administered Areas 
is derived directly from the Governor-General in Council and' not 
from the Sovereign of the State within whioh it is exercised. 

These principles are best illustrated by oonoroto oxamples and as 
an illustration of the first principle may bo quoted the case of Mubam- 
mad Yusuf-ud-din versus Queen Empress. 11 This case will be alluded 
to below but a brief allusion to it may hero be made. The appellant in 


aa ‘ jnmdictlon is territorial of jurisdiction fliereissa 
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the case had been arrested in Railway lands in Hdycrahad in connec- 
tion with an offence alleged to have been committed at Simla. The 
arrest was held to he justified under a Government Notification of 22nd 
March lSSS" under the Foreign Jurisdiction and Extradition Act, 1879, 
which applied among others the provisions of the 0. F. C., to tho Rail- 
way lands in Hyderabad. It was however held by the Privy Council 
that tho jurisdiction which had been granted by His Highness tho 
Nizam to the Governor-General in Council over these lands was one 
“along the line of railways” only and that no snob jurisdiction had 
been granted as would warrant the arrest of the appellant. 

In illustration of the second principle may be quoted tho following 
passage from a recent appellate judgment of tho Hon’blo the Resident 
in a case on the file of the Civil Judge, Secunderabad.* 

I cannot pass without comment tho Lower Court’s further remark 
that tho Administered Areas in Hyderabad form an integral part of 
His Highness’ Dominions, and that tho jurisdiction of tho Courts there- 
in is derived from tho Ruler of the State. Tim statement it appears 
may be calculated to cause misapprehension and ns. worded might not 
impossibly create a mistaken impression that tho basis of tho deoisior 
in this case is to be found in a wrong understanding of "wlmt it 
loosely called international comity ”, although I am far from implying 
that the learned First Assistant Resident himself entertained any 
misapprehension on tho subjeot. As a matter of fact tho jurisdiction 
of the British Courts in tho Administered Areas is derived from His 
Majesty’s Indian (Foreign Jurisdiction) Order in Council of 190S 
which authorises tho Governor.Gcncral in Council on His Majesty’s 
behalf to exercise any power or jurisdiction which His Majesty or the 
Governor-General of India in Council for the timo being has thcreir 
by “ treaty, grant, usage, sufferance or other lawful means ” and tc 
make such rules and orders as may seem expedient for determining 
amODg other things tho law and procedure to be observed, tho person* 
who aro to exercise jurisdiction therein, and tho powers to he exercis- 
ed by them. And with regard to tho name “ comity ” as sometimes 
applied to tho subjeot of private international law i cannot express 
my meaning better than by quoting tho following passage from Dicey 
(conflict of Laws page 10) “ If tho assertion that tho recognition oi 
enforcement of foreign law depends upon comity means only that the 
law of no country can havo effect as law beyond the torritory of the 
sovereign by whom it was imposed unless by permission of tho State 
whoro it is allowed to operate, tbo statement expresses though obscurely 
a real and important fact. If on the other hand the assertion that the 
recognition or enforcement of foreign laws depends upon comity i< 
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moant to imply that, {o tnko a conoroto cnso, when English Judges 
apply Prone li law, they do so out of courtesy to the French Republic, 
then fclio term “comity 1 ’ Is used to covor n view which, if really hold 
by any serious thinker, affords a singular specimen of confusion of 
thought produced by laxity of language. Tlio application of foreign 
law is not a matter of caprice or option ; it does not ariso from the 
clesiro of tho sovereign of England or of any other sovereign to show 
courtesy to other States. It down from tho impossibility of otherwise 
determining wholo classes of eases without gross inconvcnienco. and 
injustico to litigants, whothor natives or foreigners.” 

3. Having thus made clear tlioso two principles, nnmoly that tho 
authority delegated hy the Governor-General in Council within tho 
Administered Areas is limited to tho extent of tho jurisdiction acquired 
by him and that the authority of Courts and officers in tlioso areas is 
derived not from tho Ituler of tho State hut from tlio Governor-General 
in Council, wo may discuss in detail tho first of tho two questions 
originally propounded, namely tho naturo of tho jurisdiction acquired 
by tho Governor. General in Council in theso areas. The second 
question, ns to the manner in which it is exercised, 1ms already been 
discussed in tho foregoing notes so far as is necessary for the' purposes 
of extradition. 

4. "We may tnko first the caso of Sccundorabad. Most of tho in- - 
formation under this head is derived from an interesting summary 
among tho records or tho Residency Office.* Thy origin of our juris- 
diction in Secunderabad nppoars to bo dual. It is ono of tlio incidents 
of tho Paramount Power that the British Government can station 
troops at any plaoo within Nntivo States whero they nro considered 
necessary and Nntivo Stntc9 nro bound to permit 6uoh cantoning. But 
troops of tho Subsidiary Force wore stationed at Hyderabad not merely 
ns a matter of right and necessity but at tho oxpross wish of His 
Highness the Nizam. On lst*Soptcmbor 1708 a treaty* was concluded 
with His Highness* Government tho preamble of which 6ays “'Whereas 
His Highness Niznm-ul-Mulk . . has . . expressed a desire for an 
inorcaso of tho detachment' of tho Honourable Company’s troops at 
presont serving His Highnoss . . *\ Artiolo 4 of tho Treaty says 
“A place Bhall ho fixed on as tho hoad-quartors of tho saidforco where 
it shall always romain oxcopt when sorvicos of importance are required 
to ho performed,” In 1800 tho violnity then known ns Husain 
Saugor was fixed as tho head-quarters of the Subsidiary' Force nnd ay car 
lator tho name of this plnco was at tho wish of tho Nizam changed to 

. Secunderabad. 
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- In 1872 Mr. Saundora gave his view of tho position ns follows : — 

** The authority exercised by the Resident has been as a matter 
of fact derived by direct delegation as a matter of convenience nntl 
oxpedienoy from Ill’s Highness tho Nizam and it is not based on any 
treaty engagement.* Again tho inhabitants forming tho civil popula- 
tion of tho Secunderabad Cantonment nro with perhaps few exceptions 
subjects of His Highness the Nizam . . 

In the same year the Government of India gave on authoritative 
definition which seems to embody tho only sound view. 'Iliey wrote 
“Tho Secunderabad Cantonment is occupied under troaty which requires 
tho British Government to station British troops withiu the Nizam’s 
territory. Full and complote jurisdiction accordingly follows ipso facto 
from tho occupation of it under the acknowledged principle of law that 
tho portion of territory occupied hy an army is within the dominion 
of tho Stato to which tho army belongs for all purposes of jurisdiction 
over persons within the limits of tho spaoo so occupied. "Whatever bo 
tho foundation on which it rests tho British jurisdiction exists as a 
matter of fact in tho Cantonment 

In 18S2 Sir Steuart Bayloy nddftscd the Government of India on 
the question as to whether in cases of extradition between Hyderabad 
and Secunderabad tho troaty of 1807 or cortain rules of 1875 would 
apply. Tho following extracts nro taken from his lottor “ The decision 
must really depend on the answer to he given to the antecedent question • 
whether the cantonment is to he considered as forming part of “ terri- 
tories belonging to or administered *’ by tho British Government. The 
answer doponds I venture to think on consideration minting to ( [a ) the 
history of the jurisdiction exorcised in tho Secunderabad Cantonment 
by our officers and ( b ) the application to it of international Jaw’. 
After then discussing tho history of our jurisdiction at length ho re- 
marked “ The most important fcaturo in tho recent period has been 
that numerous Acts lmvo been from time to limo extended to tho 
cantonment by order oLHis Excellency tho Vicoroy and without any 
consultation with or communication to His Highness’ Government. 
These lead to the supposition that the Government of India have little 
doubt as to tho completeness and exclusive ness’ of the jurisdiction of 
our courts in the cantonment. Turning now to tho question of inter- 
national law, I bolievo it has been aocepted as a general principle that 
where the troops of one Stato are' allowed, to he cantoned in another 
State the jurisdiction of tho latter over the troops and camp followers 
is suspended and that the occupying State substituted for it. But 
Secunderabad is not a mere cantonment. It is an important trade 
centre and contains a population of 40,000 to 50,000 souls who have 
no connection whatever with the military or their requirements.^ The 
rent on cultivated ground within its boundaries is paid to the Nizam J 




Government -who also farm the abkari revenues and collect 'ootroi and 
customs duties within it.” He then stated his view that the Nizam’s 
jurisdiction had not been ousted. 

The Government of India in reply referred to their previous letter 
explaining the principles underlying the exercise of British jurisdio- 
tion in the cantonment and said that they saw no necessity for further 
discussion on the subject more especially since it was an admitted faot 
that the British courts had in practice complete criminal and civil 
jurisdiction at Secunderabad. In order however to give the Nizam’s 
Courts all reasonable facilities for obtaining the surrender of criminals 
it was suggested that rules should be framed for sanction authorising 
the Resident to comply with requests from the Hyderabad authorities. 

As a result of this correspondence the rules regarding extradition 
now in force were framed. 

6. lYe may now turn to the question of our jurisdiction in the 
Residency Bazars. Jurisdiction here is also one of the incidents of Para- 
mountcy and should ho treated on tho same principles as Cantonment 
jurisdiction. 11 Our jurisdiction is notderived from any cession by His 
Highness’ Government express or implied, and is independent of the 
consent of the State. It is a case of jurisdiction possessed by “usage, 
sufferance or other lawful means” inherent in the British Government 
and inseparable from its Paramountcy and has nothing to do with 
“ treaty or grant”. The materials for a consideration of this point 
arc contained in two files. 1 In 1S88 the Officiating Resident address- 
ing the Government on the subject of -civil administration in tho 
Residency Bazars wrote 1 “ No Acts with the exception of tho Indian 
Succession Act of 1865 have heretofore been formally applied to tho 
Residency Bazars. And the question arises whether enactments of 
the British Government can be formally applied without the consent 
of His Highness the Nizam, The Superintendent, Residency Bazars, 
has hitherto it is understood been ’guided by the spirit’ of tho British 
laws”. 

In 1890 a proposal emanated to apply the Probate and Adminis- 
tration Act to the Residency Bazars. Tho Government of India 
replied that tho application of tho Act might raise troublesome ques- 
tions of jurisdiction and inquired whether it would be inconvenient to 
continuo as heretofore with a direction to Superintendent, Residency- 
Bazars, to ho “guided by tho spirit” of British laws. They also 
requested tho Resident’s opinion as to whether enactments of the British 
Government could bo formally npplied within Residency Bazars limits 

h. Hew too-tha tnalogj of international law wberebj- eitrumitorUl jerudietton «xii*j in 

diplomatic mideneitt in»r bo invoke bet it it strict) r *pojtissr lnippbcab’e. 

i. File tfoi. 7SQ of 1S90 and 631 of ISOd. 3 Cf 

.Letter Mo. 153, d*;tU Sth September 1SS3, Matiaael ia Ft!# Mo, ?33 c! 15?:. 




83 


without the consent of His Highness'Govcrnmoiit.' The Resident replied 
that the practice as regards obtaining tho previous concurrence of 
His Highness* Government in each individual case to legislation 
proposed for the Residency Bazars seems to have varied from time to 
time ; it was not obtained on the last occasion on which legislation 
took place. Ho continued a As regards the ’*-*■* ** ' • 

thing would dopend on tho terms on whioh • 

possession, and administration of tho Bazars, uumgti luosu terms raignt 
of course ho considerably modified by subsequent practico. Unfortun- 
ately there is no record of these terms now traceable in this office and 
that being so I can form an opinion on tho point raised by tho Gov- 
ernment of India only by looking to our position in regard to tho 
Bazars generally. Upon this I should say that it is closely analogous 
to our position in a cantonment established in a Native State, where it 
is admitted that our settlement on tho land whether obtained under an 
express grant or with tho taoit ncqui^sconco' of tho native' power or 
otherwise carries with it a full power of legislation. It seems to ido 
that it would he impossible for us to tnko upon ourselves tho responsi- 
bility of administering a tract like the. Residency Bazars unless this 
power was conceded to us and that in the absence of any clear proof to 
tho oontraiy it must be taken to liavo been conceded to ua. This if I 
recollect rightly was tho view that prevailed when tho question come 
before the Government of India somo years ago in tho case of a similar 
bazar — I think it was tho Residency Bazars at Inddre— and I would 
accordingly proposo that until the question is ruised from some other 
quarter wo should act on the assumption that we have full powers of 
legislation. I would however propose to uso those powers cautiously 
and only when it seemed to be absolutely necessary to do>so”. 

Eventually tho Government of India issued a Notification apply- 
ing the Probate and Administration Act to tho Residency Bazars. 

. Sinco then. Acts have continually been applied without reference 
to the Nizam's Government. 

7. His Highness* Government in July 1898 published a notifica- 
tion in the Jarida stating that His Highness* Court of Wards intended 
taking charge of the estate of ono Bellap Hanmant Rao.^ Part of this 
estate consisted of moveablo and immoveable property situated within 
the Residenoy Bazars. The Minister was informed that as far as the 
property situated in the Residenoy Bazars was concerned tho Resident 
saw no reasons for fating the exceptional step of delegating the super- 
vision of the management to the Court of Wards of His Highness Gov- 
ernment ; a request was added that the Jarida should be modified 
accordingly. The Minister then requested that he might be furnished 
.with copies of any correspondence that might have taken place 
authorising the Resident to exercise powers under the Guardian and 
Wards Actwitb respect to His Highness* subject i adding that in 'the 
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Government, -which gives a good genoral idea of tho position as it then 
etood. The history of our jurisdiction can he divided into three 
periods, (i) 18*73-1887, (ii) 1887*100], and (iii) 1901 onwards. During 
the first period there was a delegation of powers by His Highness tho 
Nizam direct to tho Resident who was invested with tho powers of a 
Local Government. Tho details of this rather unsatisfactory arrange* 
mont need not now be discussed hut in 1887 tho then Resident pro- 
posed to His . * ~ jo of tho Government 

of India that * *ansfcr to tho British 

Government „ over railway lands 

and premises*’. Certain objections were put forward by His Highness’ 
Government and met by tho Resident who repeated his request that 
“His Highness should delegate to tho British Government the criminal 
and civil jurisdiction along tho line”. Eventually tho Resident was 
informed that “ His Highness’ Government is willing to accede to the 
wishes of the Government of India regarding tho criminal jurisdiction 
along the lino of railway as is the case on other linos running through 
Independent States”. Thus commenced tho second period which may 
bo called one of an informal transfer of jurisdiction to the British 
Government. In pursuance of this arrangement tho Governor-General 
in Council by Notification No. 1143*1. of 22nd March 1888 under the 
Foreign Jurisdiction and Extradition Act, 1879, extended among other 
tho provisions of the 0. P. 0., “so far as thoy may be applicable” to 
tho Railway lands. 

9. Such was the position whoa Muhammad Yusuf-ud'din's case 
occurred. This man was an official in His Highness* Government 
service and had beon on a visit to Simla. After his departure the 
Magistrate at Simla issued a warrant for his arrest in connection with a 
non-extraditablo oiFenco committed at thnt-plnco and sent tho warrant 
to tho Resident. It was executed in November 1895 in Railway lands 
at Shankarpalli. The legality of tho arrest was called in question but 
upheld by tho Chief Court of tho Panjab. On appeal to the Privy 
Council however it was held that the arrest was illegal. The main 

ground for this decision was that the correspondence regarding transfer 

of jurisdiction was interpreted as granting only a limited jurisdiction 
* for dealing with criminal and civil cases arising along the line of the 
railway. 

10. This ease naturally gave rise to a good deal of correspondence 
with a viow to putting things on a more satisfactory basis. Into the 
details of thi3 correspondence it is not necessary at present to go. It 
will he sufficient to note that in 1899 the Government of_ India put 
forward s proposal that “full and exclusive power and jurisdiction of 
every kind ” should be ceded by His. Highness the Nizam to the 
British Government. 1 Thoy remarked that “they did not ask for any 
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cession of sovereignty but for a cession of jurisdiction such as to enable 
them, to exercise during its currency and in respect of the lands dealt 
with all power and jurisdiction whether administrative, legislative or 
judicial’’. His Highness’ Government demurred to acceding to this 
request in toto” but wished to make certain reservations, (a) that the 
jurisdiction asked for should not he exercised over Hia Highness* 
officials and servants exoept as provided for in the Extradition Treaty 
and except as regards offences committed on the line of rail, ( b ) that 
the rights oE His Highness* Government to carry out revenue laws and 
regulations should not be interfered with and ( c ) that the cessjon should 
not apply to light feeder lines. 

* Eventually deeds of cession" were executed for all Railway lands 
on 28th May 1901 by which His Highness’ Minister “ by direction of 
His Highness the Nizam ceded to the British Government full and 
exclusive power and jurisdiction of every kind M with the reservations 
above indicated. 

Thus our power of jurisdiction over these lands is now based on 
these deeds of cession and the application to them in pursuance thereof 
of certain Aot 9 under the Indian (Foreign Jurisdiction) Order in Council 
of 1902. 

11. Henoe it is clear that for all practical purposes subject to 
certain well recognised restrictions and reservations tho Governor- 
General in Council has acquired full jurisdiction in these areas and 
subject to these reservations the Resident exercises all administrative 
and judicial functions by virtue of delegation by the Governor-General 
in Council under the Indian l Foreign Jurisdiction) Order in Council. 
It may be said that while the origin of our jurisdiction is different in 
the case of the different areas its nature is the same. 

In Seounderahad our jurisdiction follows the cantoning of troops 
and is one of the incidents of the Paramount Power ; in the Residency 
Bazars our jurisdiction is also au incident of Paramountoy and is very 
similar to that of Secunderabad } and in tho case of Railway lands we 
have acquired jurisdiction by direct cessions. 

The soverignty of the Nizam over these lands is not however 
exhausted and our jurisdiction is subject to a further limitation in 
addition to those already mentioned. Extraterritorial jurisdiction 
. arises for a particular purpose and abates on the cessation of that pur- 
pose. Should tho garrison of Secunderabad be transferred to canton- 
ments elsewhere, should tho Resident move his head-quarters say to 
Golconda or should a line of railway be abandoned jurisdiction over 
theso lands would automatically revert to the Nizam without legislation. 


m. Letter No. 1333, dilcd Ctb September 1SS9, in file No. S&0 cl, IS 69. 

n. One of tbcae u {Tinted u Appendix S-, tie ciben are cusil; iinihr, 
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One further point which is of importance in ft consideration of 
extradition remains ' \ ~ * * *hcso areas 

being extratorritorif ■ our juris- 
diction in British 1 ■ not apply 

proprio vigoro to the Administered Areas ; they apply only by virtue 
of a notification under tho Indian (Foreign Jurisdiction) Order in 
Council. Hence for extradition purposes these areas aro regarded not 
as part of British India, although largely under tho same laws, nor as 
part of Hyderabad State, although situated therein, hut as intermedi- 
ate between the two. This position has novor been Tory clearly 
defined hut a body of fairly consistent praotico has sprung up and has 
been illustrated in tho foregoing notes. In gonoral it may ho remark- 
ed that in cur relations with Hyderabad a far greater liberality fa 
displayed on both sides than is tho caso between British India and 
Hyderabad, while in our relations with British India the practice 
approximates to, although it is not identical with, that between 
different parts of British India. 




